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ExaouTOBS.' 

Cfharitable vses. 

Id the year 1790, S. H., a dtuen of Yirgima, made hie lait wiU, cimtefaing the foIIowiDg be- 
quest : " Item, what shall remain of my military certificates, at the time of my decease, both 
principal and interest, I ^ve and bequeath to the Baptist Association that, for ordinary, meets 
at Philadelphia, annually, which I allow to be a perpetual fund for the eiplucation of youths of 
the Baptist denomination, who shall appear promising for the ministry, always giving a prefer- 
ence to the descendants of my father's family." In 1702, the legisUture of Virginia, passed nn 
act repeal' .ig all English statntes ; in 179S, the testator died. The Baptist Aasociadon in ques- 
tion had existed as a r^ularly organized body, for many years before the date of his will; and 
in 1797, was incorporated by the legislature of Pennsylvania, by th6 name of " The Trusteea 
of the Philadelphia Baptist Association." 

HdAt that the Association, not being incorporated at the testator's decease, could not take this 
trust, as a sodety. 

^1 *That the bequest could not be taken by the indi .idoals who oompoied the Asaooiation 
^ at the death of the testator. 

That there were no persons to whom this legacy, were it not a charity, could be decreed. 

And that it could not be sustained, in this court, as a charity. 

Charitable bequests, where no legal interest is vested, and which are too vague to be claimed by 
those for whmn the beneficial interest was extended, cannot be eetabliahed by a court of equity, 
either exercising its ordinary jurisdiction, or enforcing the prerogative of the king as partn» 
patruBf independent of the statute 48 Eliz. 

If, in England, the prerogative of the king, ta parens patricB^ would, independent of the statute of 
Elizabeth, extend to charitable bequests of this descriptioti : Quare f How far this principle 
would govern in the courts of the United States t 

Held, that it was unnecesssry to enter Into this inqoiry, becanae it oonld only arise where the at- 
torney-general is made a party. 

In the year 1790, Silas Hart, a citizen and resident of Virginia, made his 
last will in writing, which contains the following beqaest : '< Item, what 
shall remain of my military certificates, at the time of my decease, both 

-: ., L . 

* This case was practically overruled in Yidal local law of Virginia, where the English statute 
«. €Krard*s Executors, 2 How. 127 ; for though of 48 Eliz., ch. 4, was not in force, yet the court 
it is there stated to have been decided upon the came to the conclusion, in the latter oase^ thiA 

4 Wheat. — 1 1 
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principal and interest, I give and bequeath to the Baptist Association that, 
for ordinary, meets at Philadelphia, annually, which I allow to be a per- 
petual fund for the education of youths of the Baptist denomination, who 
shall appear promising for the ministry, always giving a preference to the 
descendants of my father's family." 

In 1792, the legislature of Virginia passed an act, repealing all English 
statutes, including that of the 43 Eliz., c. 4. In the year 1795, the testator 
died. The Baptist Association which met annually at Philadelphia, had 
existed as a regularly organized body, for many years before the date of this 
will, and was composed of the- clergy of several Baptist churches, of different 
^ , states, and of an annua? deputation of laymen from *the same chui*ches. 
' \ It was not incorporated, until the year 1797, when it received a charter 
from the legislature of Pennsylvania, incorporating it by the name of *.* The 
Trustees of the Philadelphia Baptist Association." The executors haying 
refused to pay the legacy, this suit was instituted in the circuit court for 
the district of Virginia, by the corporation, and by those individuals who 
were members of the association at the death of the testator. On the trial 
of the cause, the judges of that court were divided in opinion, on the 
question, whether the plaintiffs were capable of taking under this will? 
Which point was, therefore, certified to this court. 

The Attorney* General, for the plaintiffs, argued, that the peculiar law of 
charitable bequests did not origbiate in the statute of the 43 Eliz., which 
was repealed in Virginia, before the death of the testator. If lands had 
been conveyed in trust, previous to the statute, for such purposes as are 
expressed in this will,^ the devise would have been hold ^good at law ; and 
consequently, the court of chancery would have enforced the trust, in virtue 
of its general equity powers, independent of that statute. The statute does 
not profess to give any validity to devises or legacies of aiiy description^ 
not before valid ; but only furnishes a new; and more convenient mode for 
discovering and enforcing them ; but the case before the court is such as 
requires the interposition only of the ordinary powers of a court of equity. 
Devises equally vague and indefinite, have been sustained in courts of com- 
^ , mon law, before the statute of Elizabeth, *and would, d fortiori, 
-I have been supported in courts of equity. JPorter*s Casey 1 Co. 22 b; 
Plowd. 522. And the court of chancery, exercising the prerogative of the 
king as parens patricB, has been constantly in the habit of establishing char- 
itable bequests of this nature. ''In like manner," says Lord Chancellor 

the jurisdiction of the chancery over charitable sources of io|ermati<». So also in Kaia «. 

uses was not derived from the statute, it ap- Gibboney, 101 U. S. 367, Mr. Justice StsoKG, 

pearing from the publication of the ancient Eng- says, that " trusts for charitable usee are not 

lish records, to have been exercised, in many dependent for their support upon thoTstatute ; 

cases, long before the statute was passed ; and, before itis enactment, they had been sustained 

of course, the argument derived from the repeal by the Englifth ohancdk>rs^ in virtue of their 

of all English statutes by the legislature of Vir- general equity powers, in numerous cases, and 

^nia, fell to the ground. See Fontain v. Rav- generally, in this country, it has been set- 

enel, 17 How. 894. In Perin v. Carey, 24 Ibid, tied, that courts of equity have an original and 

601, the court admitted, that whatever doubts inherent jurisdiction over charities, though the 

<m that subject had been expressed in the Bap- English statute is not in force, and independ- 

tist Afwooiation v. Hart's Executors, they had ent of it" This, however, is not the law of 

been removed by later and more satisfactory ^yi]^ima. Ibid. 

2 - 
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Macclxsfisld, '' in the case of charity, the king, pro bono publico^ has an 
original right to superintend the case thereof, so that, abstracted from the 
statute of Eliz., relating to charitable uses, and antecedent to it, as well as 
since, it has been every day's practice, to file informations in chancery, in 
the attomey-generaPs name, for the establishment. of charities." JEyre.v. 
Countess of Shaftsburyy 2 P. Wms. 119. So also. Lord Keeper Hknley 
says, ''and I take the uniform rule of this court, before, at, and after the 
statute of Elizabeth, to have been, that where the usee are charitable, and the 
person has m himself full power to convey, the court will aid a defective con- 
veyance to such uses. Thus, though devises to corporations were void under 
the statute Hen. YUL, yet they were always considered as good in equity, 
if given to charitable uses." Case of Chrises CoUege^ Cambridge^ 1 W. 
Black. 91. The powers of the court of chancery over these subjects, are 
derived from, and exercised according to the civil law. 8 BL Com. 476 ; White 
v. Whitey 1 Bro. C. C. 16 ; Moggridge y. ITiackweU, 1 Vee. 36. Lord Thub- 
xx>w says, '' the cases ha%e proceeded upon notions adopted from the Roman 
and civil law, which are very favorable to charities, that legacies given to 
public uses, not ascertained, shall be applied to some *proper object." ^^^^ 
White V. White^ 1 Bro. C. C. 15. By that law, bequests for cbarit- ^ 
able purposes, adpios ttsos, are not void for uncertainty. Swinb. pt. 1, § 16 ; 
pt. 7, g 8. But even supposing all the powers of the English court of 
chancery over charities to have been originally derived from the statute of 
Elizabeth, still it does not follow, that the courts of the United States have 
not all the powers which the English courts of equity possessed, when this 
country was sepai'ated from the Biitish empire. The chancery system 
originated in various sources ; in the peculiar jurisprudence of the court, 
which may be denominated its common law ; in statutes ; and in the 
authority of the chancellor, as keeper of the king^s conscience. It is difficult 
to find any chancery decisions wholly purified from the influence of statn- 
iory provisions. The grant of equity powers in the constitution, to the 
national judiciary, extends " to all cases in equity." It is not limited to 
those cases which arise under the ordinary jurisdiction of the court of chan- 
cery. This is not a question of local law, nor can the equity jurisdiction of 
the tJnited States courts depend upon the enactment or repeal of local stat- 
utes. This court has already determined, that, the remedies in the court of 
the United States, in equity, are to be, not according to the practice of state 
courts, but according to the principles of equity as known and practised in 
that country from which we derive a knowledge of those principles. JRobiiV' 
son V. Canipbellf 3 Wheat. 212. In England, this bequest would, jinques- 
tionably, be sustained. The association, which was *the object of the p^ 
testator's bounty, though unincorporated at the time, was certainly as ^ 
definite a body as the " sixty pious ejected ministers," in one case {Attortief/- 
Chfteral v. Boaster, 1 Yerii. 248 ; Attorney- General v. Hugfies, 2 Ibid. 105), 
or, " the charitable collections for poor dissenting ministers living in any 
county in England," in another. Waller v. Childs, Amb. 524. Nor was 
it necessary that they should be incorporated, in order to take. A devise by 
an impropriator, directly " to one who served the cure, and all who should 
serve it after him," &c., has been carried into effect. Anon,, 2 Vent. 349. 
So, if the devise be to a charitable nse, though the object be not in esse, and 
Uiougli it depend on the will of the Crown, whether it shall ever be called 

3 
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into existence, equity will establish it. Lady Dmoning's ocwe, AmbL 692 ; 
At/let v. Dodd, 2 Atk. 238 ; Attamey- General v. Oglander, 8 Bro. C. C, 
166; AUomey- General y, BowyeVy 3 Ves. jr. 725. 

Leighy contr^, contended, that the association could not take the bequest, 
either in their individual or in their collective capacity. Not as individ- 
uals ; because the , persons composing the association were continually fluc- 
tuating, and were not designated, nor indeed known, at the time' of the 
bequest. No personal benefit was intended to them. The testator's intent 
was, to constitute the association, in its collective capacity, trustee of the 
fund, for this charitable purpose ; and whether the trust can be carried into 
^ta-j effect or not, they cannot take individually *to their own use. Mor- 

^ ice y. Bislwp of Durham^ 9 Yes. 399 ; s. c. 10 Ibid. 522. Nor oan 
they so take in their collective capacity, because not incorporated at the 
time : aiid the subsequent incorpoi*ation does not help their case. 8 Vin. 
Abr. tit. Devise H. pi. 1 ; l^idmore v. Woodroffe^ Ambl. 686. Therefore, 
this is to be regarded as a bequest to charitable uses, without the intervention 
of trustees to take the legal estate and fulfil the uses. According to the law 
of Virginia, which must govern in this case, such a trust cannot be caiTied 
into effect by any court in any mode. Had such a case occurred in England, 
it is admitted, that the court of chancery would carry the trust into effect, 
by supplying legal and capable trustees, -to take and hold the fund for the 
objects of the testator's charity ; or, if tho^e objects were not designated 
in the testator's will with sufficient certainty, would execute it, upon the 
doctrine of cy pres, for objects ejuadem generis, according to a scheme 
digested by the master. But the court of chancery in England exercises 
such powers solely in virtue of the dtatute of the 43 Eliz. 

All ancient precedents of the exercise of such powers, to effect such 
charitable uses, are expressly stated to be founded on that statute. Attor- 
ney- GenercU y. Eye, 2 Vem. 453 ; RiveU^s ccue. Moor 890 ; Pigotr, Penrice, 
2 Eq. Cas. Abr. 191, pi. 6 ; Attorney • General V. Hickman, Ibid. 193, pi. 14. 
As all the early decisions are founded on the statute, so the more modem 
cases are founded on the authority of the ancient ; with this only extension 
«g1 of their principle, that although the statute merely provides that 

^ ^charitable donations shall be applied to such of the charitable uses 
therein eq^pressed, for which they were appointed by the donors or founders, 
the court of chancery has gone a step farther, and held, upon the equity of 
the statute, that where objects of charity are in any way pointed out, how- 
ever vaguely and indefinitely, the court will apply the fund to charitable 
uses of the same kind with those intended by the donor, according to a 
scheme digested by the master. JBaylia v. Attorney- General, 2 Atk. 239 ; 
White V. White, 1 Bro. C. C. 12 ; Moggridge v. TTiackuoell, S Ibid. 617, s. o. 
1 Ves. jr. 484 ; 8. c. 7 Ibid. 36. AlL^the elementary writers and com- 
pilers concur in deducing the jurisdiction of the English court of chancery 
over charitable bequests from the statute of Eliz. ; tracing all the powers 
of the court, as a court of equity, over this subject, to that source ; its liber- 
ality and favor towai-d charitable donations ; its practice of supplying all 
the defects of conveyances to charitable uses ; of substituting trustees where 
those named by the donor fail, before the vesting of the legal estate ; and of 
taking on itself the execution of the trust, where incapable, or no trustees 

4 
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are appointed by the donors. 2 BL Com. 870 ; 2 FonbL Eq. 2^18 ; Roberts 
on Wi^s 218, 214 ; 1 Bao. Abr., tit Ch. Uses ; 5 Yin. Abr. same tit. ; 1 
Barn's Eocles. Law, satapt® tit. , Indeed, no donation is considered in England, 
as a donation to cbaritable uses, unless for such uses 'as are enumerated in 
he statute of £liz., or such as are analogous. Attorney- GenenU f. JSetocr, 
2 Vem. 887 ; Brown v. YeaUy *l^es. 60, note c ; MorieeY, Bishop of Bur- 
ham, 9 Ibid. 399 ; s. c. 10 Ibid. 540. The very signification of *the r^^' 
words charity and charitable use are derived from that statute. In . '- 
the case last cited. Sir W. GsAirr said, " In this court, the signification of 
charity is derived prircipally f rom the statute of Elizabeth. Those purposes 
are considered charitable wliioh that statute enumerates, or which, by ana- 
logies, are deemed within its spirit and intendment." Moriee v. Bishop of 
Burham^ 9 Yes. 399. Lord Eldok, in rehearing the same case, confirms the 
doctrine. '* I say, with the master of the rolls, a case has not yet been de^ 
cided, in which the court has executed a charitable purpose, unless the will 
contains a description of that which the law acknowledges to be a charitable 
purpose, or devotes the property to purposes of charity in general." s. c. 10 
Yes. 640. In a previous case. Lord Loughborough had said, ** It does not 
appear that the courts before that period (the 43 Eliz.), had cognisance of 
informations for the establishment of chi^nties. 'Priori the time of Lord 
Ellesmebe, so far as tradition in times immediately following goes, there 
were no such informations, but they made out the* case as well as they could 
at law." AUome^'GenercUY. Bowf/er^SYes, *I2(i. 

The repeal of the English statute of charitable uses by the legislature of 
Yirginia, must be considered as almost, if not entirely, repealing that whole 
head of equity. The effect of this repeal may be estimated, by recurring to 
the history of the system of equitable jurisprudence. Every part of that 
system hais been built up since the 43d year of Elisabeth, and there is not a 
single chancery case, touching charitable bequests, prior to the *8tat- r^.^ 
ute of that year.f The court is then driven to ascertain, either the ^ 
common-law method of effecting charitable uses, or the jurisdiction of the 
English chancery, independent of the statute. Lord Loughbobough sajs, 
that it had no jurisdiction whatever of the ^tter, before the statute, aiid 
that they made out the case as well as they could at law ; and he instances 
certain cases. Porter^s. CasSy 1 Co. 23 ; Sutton Sospital CasSy 10 Ibid. 1. 
The jurisdiction of the court of chancery, in England, abstracted from, and 
independent of, the statute of the 43 Eliz., may be inferred from the course 
of the court, in cases where the donors of charities, failing to point out any 
object of charity, or designating improper, impolitic or Ulegal' objects, the 
statute gives the court no* authority to direct the charity to any definite 
purpose. In aU such cases, the disposition of the funds belongs to the king, 
as parens patricBy and is made by him under his sign manual. In Moggridge 
V. ThaekteeUy 7 Yes. 36, Lord Eldok, after reviewing all the cases (acknowl- 
edging that they . conflicted with each other, and that his own mind was 
perplexed with doubts), came to this general conclusion, which he deemed 
the most reconcilable to authorities ; that When the execution of the trust 
for a charity is to be by a trusty, with generikl, or some, objects pointed out, 
there the court wUl tsike upon itself the execution of the trust : but where 
there is a general indefinite purpose, not fixing itself on any object, the dis- 
position is to be made by the king's sign manual A due attention to 
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•tbe cases there collected by Lord Bldoist, will show that the first class 
of cases are those over which the statute of the 43 Eliz. gives the oourt 
a jurisdiction, and which it will consequently exercise; and that the 
second class consists of those which belong to its jurisdiction, abstracted 
and independent of the statute, and in which the disposition belongs to the 
king. Attorney' General v. Sf/derfen, I Vem. 224 ; IHer v. Peacocky there 
cited ; Attorney* Chnerdl v. Merricky Ambl. 712. So, if the donation be to 
a charitable use, bat one which is deemed unlawful or impolitic, the disposi- 
tion belongs to the king. Attorney- Oeneral v. Baxter, I Vem. 248 ; De 
CoBta V. De Pas, Ambl. 228 ; Cary v. Abbott, 1 Yes. 400. And were it not 
for the statute, all charitable donations, whatever, would be subject to the 
disposition of the king, as parens patriik 

It is true, there are some dicta, which, at first sight, seem to support a 
different doctrine. Such is that of Lord Keeper Hsvlst, in the case of 
Christ*s College, 1 W. Black. 91. But this dic^m is directly contradicted 
by Lord Loughbobouoh, in the Attorney- General v. Bowyer, 8 Yes. 726. 
Jx>rd Keeper Henuct cites no authority for this dictum ; but Lord Chief 
Justice WiLMOT having, in the case of Downing College (Wilm. Notes 1), 
said something of the same kind, cites the authority which, doubtless. Lord 
Keeper Hunlet had in his mind, which is what fell from Lord Macclesfield^ 
in Eyre v. The Countess of SKqftsbury. '* And in like manner, in case of 
«. n-t charity, the king, pro bono publico, has an original *right to super* 

-' intend the care thereof ; so that, abstracted from the Btatute of 
Elizabeth relating to charitable uses, and antecedent to it, as well as since, 
it has been every day's practice to file an information in chancery, in the 
name of the attorney general^ for the establishment of charities." 2 P. Wms. 
118-19. Whence it appears, that the information which might be filed in 
the attomey-gcneraPs name, for the establishment of charities, abstracted 
from, and independent of, the statute, related to such as depended on the 
disposition of the kmg as parens patriof. This explanation is corroborated 
by what is said by Lord Somebs, in the case of Xord PbUdaiid v. Bertie, 
2 Yem. 842. Lord Thurlow's dUshim, in White v. WhUe (1 Bro. C. C. 15), 
that *' the cases had proceeded on notions derived from the Roman and civil 
law," cannot be construed to extend to the entire adoption of the civil law 
on charities. By the civil law, if a man make a will containing a charitable 
bequest, and afterwards cancel the will, the bequest to charity is not thereby 
revoked. It is otherwise by the law of England. So, in case of a deficiency 
of assets, the civil law gave a preference to charitable legacies ; but in the 
English court of chancery, they abate in proportion. Attorney- General v. 
Hudson, 1 Coxe's P. Wms. 675, and note. 

The conclusion, then, is, that in every case of charity, wherein the Eng- 
lish court of chancery has not jurisdiction to direct the application of the 
*13l *<^^^^^y» either by the words or the equity of the statute 43 Eliz., the 

-' disposition belongs to the king, as parens patrim, and the court of 
chancery is only resorted to, in order to enforce his disposition. That statute 
being repealed in Yirginia, and no similar one enacted in that state, the dis- 
position of all charitable donations is in ihe parens patrice of Yirginia. The 
courts of the United States cannot direct this charity, 'or carry it into effect. 
It is the government of Yirginia which is the parens patrim of that state. 
At the revolution, all the rights of the crown devolved on the common- 
6 
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wealth ; and stOl remain in the commonwealth, exoept snob as are delegated 
to the United States by the national constitution. Bat none of the rights 
that appertain to the state goyemment, ns parens patricBf are delegated to 
the United States. Can this, or any o^er court of the United States, pre- 
tend to the care or guardianship of infants, lunatics and idiots ? If not, 
neither can they undertake the direction of a charity, which stands on the 
same footing as belonging, to that goremment which is parens pcUrios, 
Even, therefore,' if it were admitted, that the court of chancery of Virginia 
could carry this bequest to charitable uses into effect, the courts of the 
United States cannot. 

Another objection to the jurisdiction of those courts is, that the attorney- 
general (that is, of Virginia) representing the parens pcUriof^ must be made 
a party. Mitf. Plead. 7, 93 ; Cooper's Plead. 219 ; Anon., 8 Atk. 277 ; 
2 Ibid. 87 ; MoneU v. Lawson, I £q. Cas. Abr. 167 ; Attorney- General y. 
Heioettj 9 Ves. 432. But *to make the attorney-general of Virginia, ^^ 
that is, the state of Virginia^ a party defendant, would be contrary to ■• 
the constitution of the United States. There is a further, and an insur- 
mountable objection to the jurisdiction of the United States courts in cases 
of charity, where there is no trustee appointed, or (which is the same thing) 
unascertainable and incapable trustees are appointed. If not the whole 
jurisdiction of the English court of chancery, at least so much of it as is 
abstracted from, and independent of, the statute 43 Eliz., belongs neither to 
its ordinary nor extraordinary jurisdiction, but to the Lord Chancellor per- 
sonally, as delegate to the king. But by the constitution and laws of the 
United States, the only branch of the English chancery jurisdiction which 
is yested in the courts of the United States, is the ordinary or equity juris- 
diction of the court of chancery in England. 

Finally ,^ it is impossible to giye effect to this charity in any mode. Kot 
only are the trustees uncertain and unascertainable, but the objects of the 
charity are also uncertain, and not ascertainable by this court. The very 
idea of the court attempting to execute the trust, cy pres, and referring it to 
the master to digest a scheme for that purpose, is absurd and impracticable. 

The Attorney- GenercU, in reply,' insisted, that if it were necessary to 
show the capacity of the plaintiffs as trustees, it could be done. Id certum 
est quod certwn reddi potest : and the court might direct the money to be 
paid to those who constituted the association at *the time of the be- V^. 
^uest. But this association was incorporated, shortly after the death ^ 
of the testator ; and it is sufficient to support the charity, that its objects 
may be in esse. The first of the two Cases, cited to show that the devise 
must take effect at the time, or not at all, was a devise of lands to the priests 
of a chantry or college in the church of A.; and there were hone such, 
neither chantry, college nor priests. 8 Vin. Abr. tit.* Devise, fi. But sup- 
pose there had been, as in the case now before the court, would their want 
of a corporate character have defeated the devise ? But this case is entirely 
inapplica1>le. The objects designated did not exist, even under the descrip- 
tion which the testator used. Nor did they exist, at the time ol the decision, 
80 fM to preeentithe question as to the efficacy of the devise in that respect ; 
and all that the court said upon this subject, must be regarded as extra- 
judioilQ. The whole question was on a devise of lands, on the rigid rules 

  . 7 
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of the comtnon law. The. case of Widmore v. Woodroffe^ Ambl. 0^<)» was a 
bequest of money to the corporation of Queen Anne's Bounty to augment 
poor vicarages, which was hel4 to be void by the statute of mortmain, as 
the corporation were bound by their rules to lay out their donations in lands. 
It do^s not touch the question, whether a devise ^of a charity must take 
effect at the death of the testator, or not at all. .6ut if the court should 
think, that the Baptist Association were incapable of talang, as trustees, at 
the death of the testator, and that theremi^st be some person then in esse, to 
*161 ^^^^ ^^^ legal estate, the ^executors will be considered, by a court of 

^ equity, as trustees, whether so named or not. 1 Bridg, Index 761.^ 
So also, the .court will regard the heir as a trustee for the same puipose. 
^ Ibid. 607. The case of the Attorney- General v. Bowyety was decided on 
this very principle. The law had thrown the legal title on the. heir, but he 
was held responsible for the intermediate profits, in the imputed' character of 
a trustee. 8 Ves. 726. 

The position, that the English court of chancery derives the jurisdiction 
now in question from the statute of Eliz., is denied. The title of the act is, 
'' Commissioners authorized to inquire. of ^misemployment of jlands or goods, 
given to hospitals, Ao;, which, by their ordets, shall be reformed." The 
preamble recites, that whereas, lands, Ac, had been theretofore given, lim- 
ited, appointed and assigned, to various objects which are specified, which 
lands, ^c, had not been employed '^according to* the charitable intent, of 
the givers and /founders thereof, by reaton of frauds, breaches of trust, and 
negligence in those that should pay, deliver and employ the same." It is 
clear, from this preilmble, that no new validity was intended to be given to 
*;the8e donations. Their previous validity is admitted ; and the mischief was, 
. that they had been defeated by the frauds, breaches of trust, and negligence 
of those who should hav0 paid them. Frauds and bre^hes of trust were^ 
at this time, known heads of the equitable jurisdiction of the oonrt of chan- 
*17T ^^'7' l>Qit tho statute proceeds to provide a new remedy . for ^he 

-' mischief announced in the preamble. This is the appointment of ^ com- 
missioners, with powers to institute an inquisition to detect the frauds which 
had been practised ; autliorizug the comioissioners^ conformable to the title 
of the act, to make orders to carry the intention of the donor into effect ; 
and allpwing^he party injured by such orders, to complain* to ^he' chancellor 
for an alteration or reversal of such orders. .Even supiposing the statute did 
• profess to confer on the court of chancery a new jurisdiction, it is merely 
an appellate jurisdiction from the decrees of the commissioners ; and t^ * 
appeal is given to one party, only, ho who is charged with the fraud. So . 
that, it is neither an origind jurisdiction, nor is it a jurisdiction to enforce 
a charitable trust. The eighth and ninth, sections of the act direct the com- 
missioners to certify their decrees into the high court of chancery' of Eng- 
land, afad. the chancery of the Palatinate Of Lancaster, and direct the 
chancellors to take such order for the due execution of the decrees (of the 
commissioners) as to thpm shall seem fit and convenient. Ill is is not a power 
to make a decree, but to execute the decrees made, by the commissioners. 
The .lOtK secti.on reiteratea the appellate power of thp chanpdlor, recognised 
by the 1st section. The only principles the ioth section prescribes for the 
regulation of the chancellor on these appeafls» are so f^r from being new V6 
8'.. •  .■■.•■. -•■■.-■ 
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the coart, tbat they have existed erer since its equitable jarisdiction com- 
menced. ' 

If, then, the jnrisdiction of the conrt of chancery over charitable beqaests 
cannot be derived from the letter of the statate of Eliz., can it be supported 
♦from ancient adjudged cases, interpretative of that statute ? Even . ^ 
it it could, this would be but a frail support ; because the court of ^ 
chancery was then in the infancy of its existence, and grasping at every- 
thing to enlarge that jurisdiction, which time and usage have since consecra- 
ted ; and because, if its jurisdiction to enforce a charily by original bill, is 
to depend upon the statute, it has been shown from the statute itself, that it 
cannot be sustained. But the adjudged cases do not support the position, 
that the jurisdiction of the court over charities is derived from the statute. 
It is necessary, however, to distinguish between the two questions, wliether 
a particular charity is within the statute? and whether the original jurisdic- 
tion of the court of chancery is derived from the statute ? Tlio first ques- 
tion properly arises, where the commissioners have acted, and the co^rt is 
reviewing their decree in its appellate character. As tfie' coramisswuers 
derive their whole authority from the statute, and are, therefore, coiiiiuod to 
the cases enumerated in it, the first question, upon the threshold of the 
appeal, is, whether the case on which they have acted, be within the statute. 
"Of this description are the cases cited on the other side, as being the ancient 
eases upon the authority of which the modem cases have been decided. The 
cases of the Attorney- General v. Bye, 2 Veru. 453, and Hivetfd Case, Moor 
890, are expressly stated by the reporters to have come before the chancellor 
on exceptions to the orders of the *comipissioners. Piggot y, Pen- r^^j. 
rice, 2 Eq. Cas. Abr. 191, is given by the editor on the authority of ^ 
another reporter. Gilb. Eq. Hep. 137. On looking into the original report, 
it will be seen, that the question of the statute was not involved in case as s 
it stood before the Chancellor. The only questions before him were, 1st. 
Whether any estate in lands passed to an executor by the words, " I made 
my niece Gore, since married to Sir Henry Penrice, executrix of all my 
goods, lands and chattels"? and 2d. What writiug would amount to a re- 
vocation of a will ? At the end of the report, there is a note in these words: 
" Note, the testatrix, by her second will, gave' part of these lands to charita- 
ble uses, and they were decreed, at the rolls, to be good, a& an apiK)intment 
upon the act of parliament, notwithstanding there was no revoeatidii ; but 
that point was not noAV in question." (Ibid.) lIoMTthis question came be- 
fore the blaster of the Kolls docs not appear ; but all tliat is, decided i.s, ^lat 
the charity is witliin the statute, which leaves the. que^^tion of. the original 
jurisdiction of the court over charities untouched. 

The last ancient case cited is that of the Attorney- General v. IlicJchian, 
2 Eq. Cas. Abr. 193. A testator gave his estate to J>. And his. heirs, «fcc., by 
a will ' di^ly extiCjuted ; and by a codicil, not attested by three witn<'ssvs,. 
declared the use in (hesc words : " I would have tlie same emplo5*ed for the 
encouraging such non-conformist ministers as preach God^s word, and in 
places wliere the- people are not able to allow them a suDicient maintenance ; 
and for encouraging the *bringing up scmie to the work of the min- ^^^ 
istry who are designed to labor in God's vineyanl among the dissent- '• 
ers. Tile partitnilar raetho<l how to -dispose of it, 1 prescribe notj but leave 
to their di.<cretioti, designuig you (B.) to take advice of C. and D." This 
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bequest, analogous to that now before the court, though mach more vague 
and general, was confirmed, and the money decreed to be distributed 
immediately, and not made a perpetual charity. But nothing is said of the 
statute of Elizabeth, either in the argument, or in the opinion of the court. 
The question was, whether B., and his testamentary advisers, C. and D., hav- 
ing all died before the testatator, the court coidd supply trustees. The 
counsel who contended for this power in the court, supported it, not by the 
statute, but by the gerieraji authority of the court ; instancing a legacy be- 
queathed in trust, and the. death of the trustee, which, in equity, would not 
defeat the bequest. The court sustained its authority, without assigning 
any particular ground.; and it may, therefore, be fairly inferre4, that the 
court adopted the ground assumed in the argument. The case is cited from 
a manuscript report, and another note of the case, in the margin, goes no 
further than to say, that it was considered as being within the description 
of the statute of Elizabeth, but does not profess to found the power of the 
court over the case upon that statute.' 

Nor do the cases cited to show that the power of the court to give effect 
to a vague devise, by the rule of cy pres, is founded upon the statute, support 
♦oil *^** position. In the case of Baylisy. * The Attorney- Oeneral (2 *' 

-I Atk. 239), 200?. were given under the will of Mr. Church, " to the ward 
of Bread street, according to Mr. — — , his wiU." Lord 'Habdwickb, after 
rejecting testimony to fill the blahk^ proceeds thus : " Thou-;h the alderman 
and inhabitants of a ward are not, in point.of law,.a corporation, yet, iw^ 
they have made the attorney-general a party, in order to support and susfiiiin 
the charity, I can make a decree that the money may, from time to time, be 
disposed of in such charities as the alderman, for the time being, and the 
principal inhabitants, shaU think the most beneficiid to the ward." Nothing 
is said of the statute ; and the circumstance of making the attorney-general 
A party points rather to the exercise of the king's prerogative; as parens 
pcttrice^ which is independent of the statute. In White v. WhiUy 1 Bro. C. 
C. 12, the testator bequeathed one moiety of the residue of bis personal 
estate to the Foundling, and the other to the Lying-in-Hospital, and if 
there should be more than one of the latter, then to such of them, as his 
exiecntors should appoint. The testator struck out the naime of -his executor^ 
and never appointed another. Lord Thttblow held, that this was no relo- 
cation of the legacy, and referred it to a master, to which of the lying-in- 
hospitals it should be paid ; but he does not countenance the idea of ; the 
power thus exercised by him being derived from the statute of iiliz. On 
the contrary, he refers it to notions derived from the Roman and civil 
law. Moggridge v. Ifutekwelly 8 Bro. C. C. 617, was a gift of a residue to 
*<>9l ^* Vaston, *to such charitable uses as he should af^int, but recom- 
• -I mending poor clergymen with large families and good characters ; 
I. Y. died in the testator's lifetime. The charity was sustained and executed 
by the court ; but there is no allusion to the statute in the opibion of- Lord 
l^LD.v. He says :• << Yaston, if aMve, could not claim this property for his 
own use. All the rules, 'both of the civil and common law, would repel him 
from taking the property in that way. This reduces it to the common case 
of the deati^ of a trustee, which cannot defeAt the effect of a legacy." The 
second report of the same case does not vary the ground taken by the court. 
1 Yes. jr. 464. In the report of the case, on the rehearing, all the cases are 

10 
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o<||lated, yet nothing is delivered at the har, or from the bench, referring the 
power of the court to the statute of Eliz. 7 Yes. 36. Lord Eldok, speak- 
ing of former decisions, says : '' In what the doctrine (of cy prea) s&riginated, 
whether as supposed by Lord Thublow, in White and WhiUy in the princi- 
ples of the civil law as applied to charities, or in the religious notions 
entertained in this country, I know not.'' Ibid. 69. A strange doubt, if 
the doctrine originated in the statute ! Nor are the elementary writers and 
compilers understood as deducing the jurisdiction from the statute. Black- 
stone, who is cited for this purpose, is treating of a different subject in the 
passage of his commentaries referred to. 2 Bl. Com. 376. Having stated 
in a preceding page, that corporations were excepted from the statutes of 
wills of 82 Hen. VIIL, o. I., and 34 Hen. YIIL, c. 5, he says, in the page 
cited,, that the statute *of 48 Eliz., c. 4, is considered as having . _ 
repealed that of Hen. YHI., so far as to admit a devise to a corpora- L 
tion for a charitable use ; he then speaks of the liberal construction which 
had been given to devises under this statute, by force of the word appoint- 
ment ; but does not even insinuate that it was the origin of the chancery 
jurisdiction. All the other elementary writers and compilers cited- are 
equally remote from proving the position assumed. Their remarks are 
directed to the liberal construction put upon the word appoint, under the 
statute of Eliz. ; but the principles to be extracted from all the cases cited 
by them are the principles of the civil law, by which the court had been 
guided, antecedent to, and independent of, the statute. 

The Attorney - General Y, Z?^»er, 2. Vem. 887, which is cited to prove 
that no donation is considered in England as a charitable donation, unliss 
for the uses enumerated in the statute, or for analagous uses, was a devise 
to a school ; and the lord keeper decided, that not being a free school, the 
charity was not within the statute, and consequently the inhabitants htA 
not a right to sue in the name of the attorney-general. This is a very dif-vc 
ferent position from that which the case was cited to prove ; and ft is. an: 
unfounded position : for the statute authorizes no proceeding in the name of 
the attorney-general; and it is admitted, that the attbmey-general might, 
and had, informed in the name of the king 9m parens pcUrim previous to,iand 
independent of , the statute. Brown v. Teof^. is merely stated in a note, 
and settles nothing. 7 Ves. 60, note a. It is true, the ^statute of ^^ 
Eliz., having enumerated charities, gave a new technical name to a ^ 
portion of the uses and trusts recognised by the civil law. It is this idea 
which the master of the rolls pursues in Morieer,' TheJBisKop of Dur- 
ham, 9 Yes. 899. The trust before the court was for such obieots of 
benevolence and liberality, as her executor, in his own discretion, riionld 
most approve of. Sir W. Gsakt determined, that this was not within the 
description of charitable trusts under the statute : that purposes of liber- 
ality and benevolence do not necessarily mean the saineas objeets of charity.. 
With regard to charities, he says, ^hat it had been settled upon authorities 
which it was too late t<> controvert, that they should not fail on acooiint of 
their, generality, but that in some oases, their partionliur applioation shontd 
be directed by the king, and in others by the. eourt. But he does not say 
that the king or the court derived this power of direction Irom the statute. 
The statute is looked at, to see if the bequest be a charity within it ; bat 
the powers of oontrol and difvotion in the king and the oonrt are derived 

11 
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from the original respective aathority of the one, as parens patrioBf and of 
the other, as a court of equity. It is admitted, by the clearest implication, 
that although the bequest was not a charity within the statute, yet if any 
definite object had been indicated by the will for which the money could 
have been decreed, it would have been so decreed. On the rehearing of the 
same case, Lord Eldon merely confirms the same principles. 10 Vcs. 522. 
♦9 si Lord LouGHBOROUGii, is supposed to have *attributed the 

J jurisdiction to the statute, in express terms, in the case of the Attor- 
ney- General y. Bowyer^ 3 Ves. 726. But to understand his words cor- 
rectly, .it is necessary to observe, that the 43d of Elizabeth's reign, was the 
year 1601, and that Lord Ejllesmebe. received the seals in. 1603, the epoch 
of her decease, and of tlje accession of James I. The point under Lord 
Loughborough's consideration was the title to intermediate* rents and 
profits, in the case of a trust to take effect in futuro. He first considers the 
question as to the legal right, and introduces Porter^8 case (l Co. 220), and 
that of the SiUton Uospitaly 10 Co. 1. The ease of Porter yho says, Avas upon 
a devise before the statute of wills (32 Hen. VIIL, c. 1), and b'i^fore the 
statute of uses (27 Hen. VIH., c. 10), and consequently, before the statute 
of Eliz. " It does not appear, that the court, befoi'e that period, had cogni- 
sance of informations f9r the establishment of charities." At what period ? 
Not the 43d Eliz., as has been contended ;' but either the, period of the 
Vievise, which was in the 32d of lien. VIII., or of the decision, which was in 
the 34th of Elizabeth. The chancellor proceeds, *^ prior to tlie time of Lord 
Ellesmerk, aj far as the tradition in times inimediately following goes, 
there was no such information as that upon which I am now sitting, but 
they made out the case as well as they could at. hiAV." The phrase, "prior 
to the time of Lord Ellesmere," cannot be considered as eqiUAalent to prior 
to the 43d of Eliz. ; for there is no cpincidence in point of time. The idea is 
♦26l «"*g"'*7*'Jy expressed, if he meant to deduce the practice^ and authority 
-' *of infonnations from the statute of the 43(1 of Elizabeth. All that 
he really meant was, to aftirm, that the practice of proceeding on informations 
by the- attorney -general grew up in the time of Lord Ellesmerk. l*ut this 
position is contradicted by Lord Keeper Henley (1 W. 1>1. 01), by Tx>rd 
Macclesfield (2 P. Wms. 119), by I^ord Sombrs (2 A^ern. 342), by Lord 
Tiiurlow (1 Bro. C. C. 15); and finally, by the admission on the opposire 
side, that the proceeding of the attorney-general, was as representing the 
king in his diaraeter of parens jTatri^, The cjiancellor next jiroceeds to 
establish the validity of these devises at conimon law, aiuL consequently, in- 
dejiendent of the statute ; aiid coming to the exercise of the equitable juris- 
diction, he expressly founds it on the general jwwer of the court over trusts. 
It results, then, that by the civil law< devises to ])ious and public uses were 
liberally expounded, and not suffered to fail by their uncertainty ; that the 
ecclesiastical Courts, and courts of iHjuity, acting on ecelesiastieal subjects, 
when called ujxm to take cognisance of a devise to pi<»us or publie uses, ex^ 
ercised all th<? iK)wcrs, before the statute, wlrieh liav** been since exen-ised ; 
that the statute' of Eliz. came, and following up the principle of the eivil 
law, made an enumeration of those gifts to pious aiul public uses, under the. 
laewname of charitable uses ; not to give them new validity, but to <liseover 
them by impiisition, and to vffectuate tliem upon civil-law prin<tiples. After 
thO statute, the new name of charitable uses, became the fashion of the 
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ooQit; and the word appointment ^wae extended, to produoe the same 
effect wineh. Swinbame had ascribed to the civil law before. It became 
unnecessary to look back beyond the statute, for the exercise of power over 
a charitable ose : the case was brought within th^ statutory description, and 
if found within it, the constructive power of the word appointment* was 
brought to bear upon it. 

Whatever be the orig^in of the powers of the court of chanceiT^, in Eng* 
land, whether derived from tl^e peculiar law of the court itself, from stat- 
utes, or from the extraordinary jurisdiction of the chancellor,- they are all 
vested in^the courts of the United States, by the ooiistitution giving to tbem 
jurisdiction of all suits in equity between citic^ns of different states. The're is 
no necessity that the attorney-general of Yirginia should be made a party, 
because that is only required where the objects of the charity contravene 
the policy of the law ; nor is it necessary that the court should superintend 
the execution of the trust, since the trustees are appointed by the testator ; 
lior that the court should refer it to a master to digest a scheme for its 
application, as the objects are clearly designated in the will. 

Mabshaix, Ch. J., delivered the opinion, of the court. — ^It was obviously 
the intention of the testator, that the Association should take in its charac- 
ter as an association; and should, in that oharacter, perform the trust' 
created by the will. The members composing it must be perpetually 
changing ; but however they might change, it is ''The Baptist Association 
that, *for ordinary, meets at Philadelphia annually," which is to take ^^ 
and manage the ** perpetual fund," intended to be created by this *- 
will. This association is described with sufficient accuracy to bo clearly 
understood ; but not. being incorporated, is incapable of taking tliid trust as 
a society. .Can the bequest be taken by the individuals who composed th^ 
association at the death of the testator? The court is decidedly of opinion, 
that it. cannot, i^o private advantage^is intended for themv Nothing was 
intended to pass to them but the trust ; and that they are not authorized to 
execute as individuals. It is the association for ever, riot the individuals, 
who, at the time of his death, 'might compose the association, and their 
representatives, who arc to manage this '' perpetual fund." 

At the death of  the testator, then^, there were no persons in existence ^« 
who wore capable of taking this bequest. Does the subsequent incorporation \ 
of the association give it this capacity ? The rules of law compel the court, 
to answer this question, in the negative.. The bequest was intended for a . 
society which was not« at the timo^ and/ might never be, capable of taking, it. 
Acccording to law, it is gone for over. The legacy is void ;• and the propf 
crty vest*, if not othdrwise disposed of by the will> in the next of kin. A 
b6«ly cori>onitc, afterwards created, had it even fitted the description ofxthe ' 
will, cannot divest this interest, and claim it for their. corporation.; 

There l>eing no persons who can clainr' the right to execute .this trust, 
are there any who, upon the *general principles of equity, can entitle -^^ 
themselves to its benefits ? Are. there any to whom this legacy* were *• 
it not a charity, could be decreed? Tliis question will not admit of discus- 
sion. Those for whose ultimate benefit .the legacy was^iTitended, are to^bo 
designated and selected by the trustees. It could not be intended for tho 
education of all the^'buths of the Baptist denomination, wl)9 were .designed. 
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for the ministry ; nor for those who were the descendants of his father, 
unless, in the opinion of the trustees, they should appear promising. These 
trustees being incapable of executing this trust, or even of taking it on 
themselves, the selection can never be made, nor the persons designated who 
might take beneficially. 

Though this question be answered iu the negative, we niust still inquire, 
whether the character of this legacy, as a charity, will entitle it to the protec- 
tion of this court ? That such a legacy would be sustained in England, is 
admitted. But it is contended, for the executors, that it would be sus- 
tained in virtue of the statute of the 43 of Elizabeth, or of the prerogative 6f 
th^ crown, or of both ;^ and not in virtue of those rules by which a court of 
equity, exercising its ordinary powers, is governed. Should these proposi- 
tions be true, it is further contended, that the statute of Elizabeth does not 
extend to the case, and that the equitable jurisdicUon of the courts of the 
Union does not extend to cases not within the ordinary powers of a court of 
equity. 

*801 *^^ ^^^ ^^^ ^^ ^^^ plaintiffs, it is contended, that the peculiar 

^ law of charities does not originate in the statute of Elizabeth. Had 
lands been conveyed in trust, previous to the statute, for such purposes as 
are expressed in this will, the devise, it is said, would have been good at 
law ; and, of consequence, a court of chancery would have enforced the 
trust, in virtue of its general powers. In support of this proposition, it has 
been said, that the statute of Elizabeth does not even profess to give any 
validity to devises or legacies, of any description, not before good, but only 
furnishes a new and more convenient mode for discovering and enforcing 
them ; and that the royal prerogative applies to those cases only, where the 
objects of the trust are entirely indefinite ; as a bequest generally to charity, 
ojr, io the poor. 

It is certainly true, that the statute does not, in terms, profess to give 
validity to bequests, acknowledged not before to have been valid. It is also 
true, that it seems, to proceed on the idea, that the trusts it is intended to 
enforce, ought, in conscience, independent of the statute, to be carried into 
execution. It is, however, not to be denied, that if, at the -time, no remedy 
existed in any of the cases described, the statute gives one. A brief analysis 
of the act will support this proposition. It authorizes the chancellor to 
appoint commissioners to inquire of all gifts, &c., recited in the act, of the 
abuses, &o,, of such gifts, &c, ; and upon such inquiry, to make such order 
as that the articles given, <fec., maybe duly and faithfully employed, to and 
*3ll ^^^ ^^^ charitable uses and intents, before rehearsed ""respectively, for 

■* which they were given, <fcc. The statute then proceeds, " which orders, 
judgments and decrees, not being contrary or repugnant to the orders, 
statutes or decrees of the donors or founders, shall, by the authority of this 
present parliament, stand firm and good, according to the tenor and purport 
thereof, and shall be executed accordingly, until the same shall be undone 
or altered by the Lord Chancellor of England," &c. Subsequent sections of 
the act direct these decrees, &c., to be certified to the chancellor,. who is to 
take such order for their execution as to him shall seem proper ; and also 
give to any person aggrieved the right to apply to chancery for redress. 

It. is not to be denied, that if any gifts are enumerated in this statute, 
which were not previously valid, or for which no previous remedy existed, the 
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statute makes them valid, and furnishes a remedy. That there were such 
gifts, and that the statute has given them validity, has heen repeatedly 
determined. The books are full of cases, where conveyances to charitable 
uses, which' were void by the statute of mortmain, or were, in other respects, 
80 defective, that, on general principles, nothing passed, have been sustained 
under this statute. If this statute restores to its original capacity, a con- 
veyance rendered void by an act of the legislature, it Will, of course, operate 
with equal effect on any legal objection to the gift, which originates in any 
other manner, and which a statute can remove 

The authorities to this point are numerous In the case of the Attornei/' 
General, on behalf of St, John^a * College, i?i Cambridge, v. Piatt (Cas. r^gg 
temp. Finch 22 1), the name of the corporate body was not f ulJy *• 
expressed. This case was referred by the chancellor to the. judges, who 
certified, that though, according to the general principles of law, the devise 
was void ; yet it was good under Ihe statute of Elizabeth. This case is also 
reported in Oases of Chancery 267, where it is said, the judges certified the 
devise to be void at law, but the chancellor decreed it good under the statute. 
So, in Chancery Cases 134,. it was decided, that a bequest to the parish of 
Great Cre^ton was good, under the statute. Though this case was not fully 
nor clearly i*eported, enough appears, to show that this bequest was sustained 
only under the statute of Elizabeth. The objections to it were, that it was 
void on general principles, the parish not being incorporated ; and that it 
would not be decreed, under the statute, the proceedings not being before 
commissioners, but by original bill. The Master of the Rolls ordered pre- 
cedents to be produced ; and on finding one in which four judges had certi- 
fied that a party niight, under the statute, proceed in chancery, by original 
bill, he directed the legacy to be paid. Could this bequest have been 
BUfltaiued, on doctrines applicable to charities, independent of the statute, no 
question could have arisen concerning the rights to proceed by original bilL 
In Collison^a case, Hob. 136, the will made John Bruet and others, "feoffees 
of a home, to keep it in reparation, and to bestow the rest of the profits on 
reparation of ♦certain highways." On a reference by the chancellor, r^^^ 
the judges declared, that " this cgise was within the relief of the 43d •■ 
of Elizabeth ; for though the devise were utterly void, yet it was, within 
the words, limited and appointed for charitable uses." 

In these cases, it is expressly decided, that the bequests are void, inde- 
pendent of the statute, and good under it. It furnishes no inconsiderable 
additional argument, that many of the gifts recited in the 43 Eliz., would 
not, in themselves, be considered as charitable ; yet they arc all governed 
by the same rule. No dictum has been found, indicating an opinion that 
the statute has no other effect than to enable the cliancellor to inquire, by 
commission, into cases before cognisable in this court by original bill. It 
may, then, with confidence be stated, that whatever doubts may exist ju 
other points which have been made in the cause, there is none in this r The 
statute of the 43 Eliz. certainly gave validity to some devises to chantable 
uses, which were not valid, independent of that statute. Whether this 
legacy be of that description, is a question of more difficulty. 

The objection is, that the trust is void ; and the description of the cestui 
que trust so vague, that no person can be found whose interest can be sus- 
tained. The counsel for the plaintiff insists, that cases equally vague have 
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been suBtained in courts of common law, before the gtatnte ; -aud would d 

Jfortiori, have been sustained in courts of equity. He relies on JPorter^s ccue^ 

I Co. 226, and o n Plo wd. 522. JParter^s case is this : Nicholas Gibson, in the 

^^^1 82 *Hen. VIU., devised a wharf and house to his wife, upon condi- 

-* tion, that she should, on advice of learned counsel, in all convenient 
speed, after his decease, assure, give and grant the said lands and tenements, 
for the maintenance for ever of a free school' the testator had erected, and 
of alms-men and alms-womfm attached to it. llie wife entered into the 
property, and instead of performing the condition, conveyed it, in the 
S Edw. YL, by a lease for forty years. Afterwards, in the 84 Elia., the heir- 
at-law entered for a condition broken, and conveyed to the queen. On the 
validity of this entry and conveyance, the cause depended. On the part of 
Porter, who claimed under the lease, it was contended, that the use was 
against the act of the 22 Hen. VJil., c. 10, and therefore, void, on which 
the estate of the wife became absolute. On the part of the queen, it was 
argued, 1st That the statute of Hen. Vlll. avoided 'superstitious, and not 
charitable uses. But if it extended to this, still, that, it made the use, and 
not the conveyance, void The devisee, there being no consideration, would 
stand seised to the. use of the heu*. 2. That in case the devise is to the wife, 
on pondition that she would, by the advice of learned counsel, assure his 
land^ f or the miaintenance of the said free-school, and aln^s-men and alms- 
women, this might be done lawfully, by procuring the king's letters-patent 
incorporating them, and afterwards, a letter of license to assure the lands to 
*d5l ^^^^ Upon these reasons, the court was of opinion, that *the con- 
' -^ dition was broken, and that the entry of the heir was lawful. 

In this case, no question arose concerning th,e possibility of enforcing the' 
execution of the trust. It was not forbidden by law ; and therefore, 
the trustee might execute it. On failing so to do, the condition on which the 
estate was given was broken, and the heir might enter ; but it is not sug- 
gested that the cestui que ttnist had any remedy. An estate may be granted 
on any con.dttion which is not against law, as that the grantee shall go to 
Rome ; and for breach of that condition, the heir may enter, but there are 
no means of compelling the journey to Rome. In the argument of JPorter*s 
ease, the only mode suggested for assuring to the school the benefit intended^ 
is. by an act of Incorporation, and a letter of license. In considering this 
case, it seems impossible to resist the conviction, that chancery could, then, 
affofd no remedy to the cestui que trust. It is not probable, that those claim- 
ing the beneficial interest would have waited, without an effort, from the 
82 Hen. yni., when the testator died, or, at any rate from the 3 Edw. YL, 
when the condii'on was conclasively broken, by the execution of the lease, 
until the 34 Eliz., and then have i*esorted to the circuitous mode of making 
an arrangement with the hcir-at-laAv, and procuring a conveyance from him 
to the qviieitn^n whose will the charity would still depend, if a plain and 
certain remedy had existed, by a direct application to the chancellor. 

, If, as there is much reason to believe from this, and from many other 
^361 ^^^^^ ^^ ^^® same character * which were decided at law, anterior to 

■* the statute of Eliz., the remedy in chancery was not then afforded, it 
would go far in deciding the present question ; it would give much counte- 
nance to the opinion, that the original interference of chancery iu charities, 
where the cestui que trust had not a vested equitable interest which might 
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be asserted in a court of equity, was founded on that statute, and still de- 
pends on it. These ca.ses, and the idea they suggest, that at the time chan- 
cery afforded no remedy for the aggrieved, account for the passage of the 
statute of the 43 Elizabeth, and for its language, more satisfactorily than 
any other cause which can be assigned. 

If, as has been contended, charitable trusts, however vague, could then, 
as how, have been enforced in cbancei*y, why -pass an act to enable the 
chancellor to appoint commissioners to inquire concerning them, and to make 
ofdcrs for their due execution, which orders wer^to be revised, established, 
altered, or set aside, by him? If the chancellor could accomplish this, and 
was in the practice of accomplishing it, in virtue of the acknowledged 
powers and duties of his office, to what purpose pass the act? Those who 
might suppose, themselves interested in these donations, would be the per- 
sons to bring the case before the commisfjibners ; and the same personi^ 
would have brdught it before the chancellor, had the liiw afforded them the 
means of doing so. The idea, that the commissions were substituted for the 
.court, as the means of obtaining intelligence not othennise" attainable, or of 
removing inconreniences in prosecuting claims by original bill, which had 
been found 'so •great as to obstruct the course of justice, is not war- (■♦qh 
ranted- by the language of the act, and is disproved by the efforts ^ 
which were soon made, and which* soon prevailed, to proceed by way of 
original; 

. The statute recites, that wherei^s, lands, mc(ney, &c., had been heretofore 
given, &c., some for the relief of aged, impotent an<l poor people, <feci, which 
lands, &c., "nevertheless, have not bfecn emploved according to the charit- 
able intent of the givers and founders thereof, by reason of "—what ? of 
the difficulty of discovering that such trusts had been created ? or of the 
cxpensiveness and inconvenience of the existing remedy? No. "By reaspn 
of frauds, breaches of trust, and negligence in those that should j)ay, deliver 
and employ the sam^ :" that is/ by reason of fraud, breach of trust ^nd 
negligence of the trustees. Tlic statute then proceeds to give a reAcdy for 
these frauds, breaches of trust and negligences. Their existence was known, 
when the act passed, and was the motive for passing it. No negligence or 
fraud is charged o^ the court, its officers, or the objects of the charity ; only 
«ffi the trustees. Ilad theife been an existing remedy for their frauds and 
negligences, they could not, when known, have escaped that remedy. 

There seem to have been two motives, and they were adequate motives, 
tor enacting thi? statute : Tli« first n^nd greatest was^ to give a direct remedy 
tp the party aggrieved, who, where, the trust was vague, had no certain and 
safe remedy for the injury sustained ; wha.might have been completely de- 
feated by any compromise between the heir of the feoffe'r •and the r^,.,Q 
trustee, and who had no means of compelling the heir to perfoinn the '■ 
trust, should he enter for the condition broken. The second, to remove the 
doubts wfcicU existed, whether these charitable donations were included 
within the previous prohibitory statutes. We have no trace/in any book, 
N of ah attempt in the court of chancery, at any time, anterior to the statute, 
to enforce one of these vague bequests to charitable uses. If we have no re- 
. ports of decisions in chancery at that early period, we have reports. of de- 
cisions at common law, whieh notice points referred by the chancellor to the 
judges. Immediately after the passage of the statute, we find, that ques- 
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tloDS on the validity of wills containing charitable bequests, were pro- 
pounded to, and decided by, the law judges. CpUison^s case was decided in 
the 15 James L, only seventeen years after the passage of the act, and the 
devise was declared to be void at law, but good undeF^he statute. Two years 
prior to this, Qriffith Flood? % case, reported in Hobart, was propounded by 
the court of wards to the judges y and, in that case too, it was decided,, that 
the will. was void at law, but good under the statute. Had the court of 
chancery taken cognisance, before the statute, of devises and bequests to 
pharitable uses, which were void at law, similar questions must have arisen, 
and would have been referred to the courts of law, whose deciigions on them 
. would be found in the old reporters. Had it been settled, before the sta- 
tute that such devises were good, because the use was charitable,^ these 
4^091 questions could not have arisen ^afterwards ; or had they arisen, 

■* would have been differently treated. 

Although the earliest decisions we have, trace the peculiar law of chari- 
ties to<the statute of Elizabeth, and although nothing is to be found in our 
books to justify the opinion, that courts of ^^hancery, in the exercise of their 
ordinary jurisdiction, sustained, anterior to that statute, bequests for chaii- 
table uses, which would have been void on principles applicable to other 
trusts, there are some modem dicta^ in cases respecting prerogative, and 
/where the proceedings arei on the part of the king, acting as ' parens pcUricBy 
which have been much relied on at; the bar, and ough,t not to be overlooked 
by'jihe court. ' 

In 2 P. Wms 110, the Chancellor says, '' In like manner, in the case of 
charity, the king, pro ooho publico^ has an original right to superintend the 
care thereof ; so that, abstracted from the statute 6f Elizabeth, rejating to 
charitable uses, and antecedent to it, as well as since, it has been every day's 
practice to file informations in chancery, in the attomey-generaPs name, for 
^ the establishment of charities.'* " This original right," of the crown, " to 
superintend the care " of charities, is no more than that right of visitation, 
which is an acknoTtledged branch oi the prerogative, and is certainly not given 
by statute." The practice of .filing an information in the name of the attor- 
nej-m&ti&cdX^ if, indeed, such a practice existed in those early, times^ might 
very well grow out of this prerogative, and would by no means prove, that, 
pripr to the statute, the law respecting chjv<ities was what it has been 
♦inl since. These *words were uttered for the purpose of illustrating the 

^ original power of the crown over the persons and estates of infants, 
not with a vi^w to any legal distinction 1bet ween a legacy to charitable and . 
other objects. , 

Lord Keeper Hbklbt,, in 1 W. Black. 91, says, ''I take the uniform rule 
. of this'court. before, at, and after the statute of Elizabeth, to have been, that 
where the uses are charitable, and the person has in himself full power to 
^ convey, the court will aid a defective conveyance to such uses. Thus,* the 
devises to corporations were void un^ler the statute of Hen. VIII. ; yet they . 
were always considered as good in equity, if given to charitable uses." We 
think, we cannot be mistaken, when we i^y, that no case was. decided 
between the statute of mortmain, passed in the reign of Hen. VIII., and the 
statute of Elizabeth, . in which a devise to a corporation was held gqod. 
Such a decision would have overturned principles uniformly acknowledged 
in that court. The eases of devises in mortmain, which hai\ been held 
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good, were decided^ince t)ie statate of "Diizabetb^ on the principle, that the 
latter statute repeals the former so far as relates to clarities. The statute 
of 3eOt *IL has been unif ofmly construed to repeal, in part, the stfttu^ of 
Elizabeth, and charitable devises comprehended in that act have, ever since 
its passage, been declared void. On the same reason, similar devises must, 
subsequent to the statute of Henry VIII., and anterior to that of Elizabeth, 
have 'been also declared void. It is remarkable *that, in this very case,. ^^ 
the Lord Keeper declares .one of the charities to be void, because it is ^ 
contrary to the statute of mortmain, passed in the reign of Oeo^ II. All 
the respect we entertain for the reporter of thip case, cannot prevent the. 
opinion, that the >vords of the Lord Keeper have been inaccurately reported. 
If not, they were inconsiderately uttered. 

The principles decided in thb case are worthy oif attention : " Two 
questions," says the report, " arose, 1st. Whether this was a conveyance to 
charitable uses, under the statute of Elizabeth, and therefore, to be aided by 
this, court ? 2d. Whether it fell within the purview of the st/itttte of mort- 
main, Geb, II., and was, therefore, a void disposition?'.' It is not even 
suggested, that the defect of the conveyance could be remedied, otherwise 
than by the statute of Elizabeth. The Lord Keeper says, '* the conveyance 
of the 22d of June 1721, is admitted to^be defective, the use being limited 
to C/Crtain officers of the corporation, and not to the corporate body ; and 
therefore, there is a want of persons to take in perpetual succession." (The 
very defect in the conveyance under the. consideration of this court.) " The 
only doubt," continues the. Lord Keeper, *' is, whether the court should sup- 
ply this defect, for the benefit of the charity, under the statute of Eliza- 
beth." It is impossible, we think, to understand this dccUration, otherwise 
than as an express admission, that a conveyance to officers, who compose the 
corporate body, instead of the coq>oratc body itself, or in, other words, a 
conveyance to any persons not ipcorporated *tio take in succession, ^.^ 
although for charitable purposes, would be void, if not supported by *- 
the statute of Elizabeth. After declaring the conveyance to be. good, the 
Lord Keeper proceeds : " The conveyance, therefore, being established 
under the statute of Elizabeth, we are next to* consider how it is affected 
under the statute of the 9 Geo. II." 

The whole opinion of the judge in this case,''tums upon the statute of 
Elizabeth. He expressly declares the cohveyance to be sustained by that 
statute, and in terms, admits it to be defective, without its aid.-r^he dictum, 
thiPrefore, that before thjjt statute, cburts were in the habit of aiding defeo- 
'^ive conveyances to charitable uses, either contradicts his whole opinion on 
the point before him, or is misrcported. The jirobability is, that the judge 
applied lliii^ dictum to cases which occurred, not to cases^Tc'hich were decided 
before the statute. This application of it 'would be supported by the ^ 
authorities, and would accord with . his whole opinion in the case. In the 
case of the Attorney- General y. Jfowi/er, 3 Ves. 725, the chancellor, speak?', 
ing of. a case which occurred before the passage of the stattile of wills, says, 
"It docs not appear that this court, at that period, had cognisance uf on 
information for the establishment of charities. Prior to the time of Lord 
Ell'esmere, ar far as tradition in times immediately following goes, there 
were no such informations as this on which I am now sitting, but they made 
out the case as well as they could by law." 
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♦Without attempting to reconcile these seemingly contradictory dicta^ 
the coart will proceed to inquire, whether charities, where no legal intei^t 
is Vested, and which are too vague to be claimed by those to whom the 
beneficial interest was intended, could be established by a court of equity, 
either exercising its ordinary jurisdiction, or enforcing the prerogative of 
the King as parem patricBy before the 48 Elizabeth ? 

The general principle, that a vague legacy, the object of which is indefi- 
nite, cannot be established iii a court of equity, is admitted. It f olMws, that 
he who contends that charities formed originally an, exception to the rule, 
must prove the proposition. There being no 'reported cases on the point, 
anterior to the statute,, recourse is had to elementary writers, or to the 
opinions given by judges of modern times. ,No elementary writers sustain 
this exception as a part of the law of England. It may be considered as a 
part of the civil code, on which our proceedings in chancery are said to be 
founded ; but that code is not otherwiscT apart of the law of England than 
as it has been adopted and incorporated by a long course of decisions. The 
whole doctrine of the civil law, respecting charities, has certainly not been 
adopted. For example, by the civil law, ft legacy to a charity, if there*be a 
deficiency of assets, does not abate ; by the English law, it does abate. It 
is not, therefore, enough to show that, by the dvil law, this legacy would 
be valid^ It is necessary to go further, and . to show that this principle of 
*44l *^® ^^^^^ ^*^ ^** heen engrafted ♦into the jnrisprudcnc'e of England, 

■* and been transplanted into the United States. 

In White v. White, 1 Bro. C. C. 15, the testator had given a legacy to 
the Lying-in -Hospital which 'his executor should appoint, and afterwards 
struck out the name of the executor. The legacy was established, and 
it was referred to a master to say to which Lying-in-Hospital it should bo 
paid. In giving this opinion. Lord Tiiurlow said, " the cases have pro- 
ceeded upon notions adopted from the Roman and civil law, which arc 
very favorable to charities, that legacies given to public uses not ascer- 
tained, shall be applied to some proper object." These expressions, apply 
perhaps exclusively, to that class of ^ases iii-which legacies given to one 
charity have, since the statute of Elizabeth, been applied, to another ; or, in 
which legacies given so vaguely as that the object cannot be precisely de- 
fined, have been applied by the crown, or by the court, acting in behalf of 
the crown, to'sonie charitable object of the same kind. White v.' IVhite 
was itself of that description ; and the words "legacies given to public uses 
not ascertained," " applied to some proper object," seem to jystify this con- 
struction. If this be correct, the sontimont advanced by Lord Tiiuelow, 
would amount to nothing more than that the cases in which this extended 
construction was given. to the st:ituto of Elizabeth, proceed upon notions 
adopted from the Roman and civil law. 

^._4 Diit if Lord TnuRi-ow iisimI this language, under the ♦impression 

' ' that the whole dootlino of the English cliancory, relative to charities, 
was derived from the civil law, it will not be denied, that his ojiinions, even 
wlu'i! not on the very point dccidi'il, are entillinl to great respect. Some- 
thing like th(» same idea cseajnd Lord p]i,i>ox, in the ease of J^lotjtfrhhje v. 
Tlim:ki''('Hy 7 AVs. M, Yet, upon otlu'r occasions, diffen-nt oj»inions have 
been advanced, with an explieilmss, wliieh suj»ports the idea, that the court 
of chancery in Englanddoes hot understand these dicta «is they have been 

20 



1819] QF THE UNITED STATES. 45 

BapCiit AMOoUtion v.. Earths Exeooton. 

understood by the ooansel for the plaintiff. In the ease of Morice v. The 
Bishop of Jhtrhamf 9 Ves. 899, where, the devise was to the bishop, in 
trust, to dispose of the residue " to such objects of ^benevolence and libei-ality 
as he, iur hia own diseretion, should most approve," the bequest was dcter^ 
mined to be void, and the legacy decreed to the next of kin. The master of 
the rolls said, " In this court, the signification of charity is derived princi- 
pally from the statute of Elizabeth. Those purposes are considered chari- 
tably, which that statute enumerates, or which, by anajogies, arc deemed 
within its spirit and intendment" This case afterwards came before the 
chancellor, who affirmed the decree, and said, ''I say, with the mastei^of 
the rolls, a case has not yet beep deicided, in which the^court has executed a 
charitable purpose,' unless the will contains a description of that which the 
law acknowledges to be^ a charitable purpo'se, or devotes the property to 
puiposes of charity in general." 10 Yes. 540. 

The reference made by-the chancellor to the words of the master of the 
rolls, whose language he adopts, *proves that he used the term '* law " r« .^ 
as synonymous with '< the statute of Elizabeth." Af terward8, in the '- 
same- case, speaking of .a devise to charity, generally, the chancollor says, 
*Mt is the duty of the trustees, or of the crown, to apply the money to. 
charity, in the sense which the determina.tions have affixed to the word in 
this court : viz., either such charitable purposes as are expressed in the stat* 
nte, or to purposes analogous to those." He adds, ''charitable pui*poses, as 
used in this court, have been ascribed to many acts described' in that statute,. 
and analogous to those, not because they can with propriety be called chari- . 
table, but as that denomination ia, by the statute, given to all tlicvpurposea 
described." It has been also said, that a devise to a charity generally is 
good, because the statute of Elizabeth uses that term. 

These quotations show that Lord Eldon, whatever may have been the 
incUnatioii of his mind, when he determined the case of Mbggridge v. lliach- 
f9eU, was, on more mature consideration, decidedly of opinion, that the 
doctrines of the court of chancery, peculiar to'' charities, originated not in 
the civil law, but in the statute of Elizabeth. This opinion is entitled to the 
more respect, be(jause it was given, after an idea, which might be supposed 
t<; eonflict with it^ had b<Sen insinuated by Lord^TiiuRLpw, and in some 
degree followed by. himself ; it was given in a case which required an inves- 
tigation of the question ; it was given, too, without any allusion to the dicta 
uttered by Lord TiinsLOW and himself ; a circumstance which would 
^scarcely have occurred, had he understood those dicta as advancing r^.,^ 
opinions he was then denying. It is the more to be respected, ^ 
because it is suHained by all the decisions which took place, and all the 
opinions expressed by the judges soon after the passing of the statute of 
Elizabeth. In 1 Ch. Cas. 134, a devise to the Parish of Great Crcaton, the 
parish not being a corporation, was held to be void, independent of the stat-^ 
ute, but good under it. So, in the same book, p. 267, on a devise to a cor- 
poration, which was misnamed, the Lord Keeper decreed flic charity, under 
the statute, though, before the statute, no such devise could have been sus- 
tained. The same point is decreed in the «(amc book, p. 105, and in many 
other of the early casies. These decisions are totally incompatible with the 
idea, that the principles on which they turned were derived from the civil 
^kw. 
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There can Ije no donbt, that the power of the crown to snperintend and 
enforce charitieB existed in yerj early- times ; and there is mach difficalty 
in marking the extent of this branch of the royal prerogative, before the 
statate. That it is a branch of the prerogative and not a part of the ordi- 
nary power of the chancellor, is safficiently certain. - Blackstone, in vol. 8, 
p. 47, closes a long enumeration of the extraordinary powers of the chan- 
cellor, with saying, " he is the general gaardian of all infants, idiots, luna- 
tics ; and has the general saperintendence of all charitable nses in the 
' kingdom ; and all this, over and above the vast and extensive jurisdiction 
which he exercises in his judicial capacity in the court of chancery." Iii the 
*48l ^™® volume, p. 487, he says, "the king, SLspdretis ^patricB, has the 

^ general superintendence of all charities^ which he exercises by the 

keeper of his conscience, the chancellor ; and therefore, whenever it is 

necessary, the attorney-general, at the relation of some informant, files, ex 

officio, an information in the couit of chancery, to have the charity properly 

established." 

The author of "A Treatise of Equity " says, " so, anciently, in this realm, 
there were several things that belonged to the king as parens patrice, and 
fell under the care and direction of this court : as, charities, infants, idiots, 
lunatics. Sec." Cooper, in his chapter on the jurisdiction of the coui*t, says, 
^Hhe jurisdiction, however, in the three cases of infants, idiots or lunatics, and 
charities, does not belong to the court of chancery as a court of equity, but 
as administering the prerogative and duties of the crown." Cooper's Eq. 
PI. 27. It would be waste of time, to multiply authorities to this point, be- 
cause the principle is familiar to the profession. It is impossible to look 
into the subject, without perceiving and admitting it. Its extent may be 
less obvious. 

We now find this prerogative employed in enforcing donations to charit- 
able nses, which would not be valid, if made to other uses ; in applying them 
to different objects than those designated by the donor ; and in supplying 
all defects in the instrument by which the donation is conveyed, or in that 
by which it is administered. It is not to be admitted, that legacies, not 
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valid in themselves, can be made so by force of prerogative, *in vio-. 



lation of private rights. This superintending power of the ci*own, 
therefore, oyer chanties, must be confined to those whicirare valid in law. 
If, before the statute of Elizabeth, legacies like that under consideration 
would have been established, on information filed in the name of tlie attor- 
ney*general, it would furnish a strong argument for the opinion, that some 
principle was recognised, prior to that statute, which gave validity to such 
legacies. But although we find dicta of judges, asserting, that it was usual, 
before tlie statute of Elizabeth, to establish charities, by means of an in- 
formation filed by the attorney-general ; we find no dictum, that charities 
could be establislied on such information, where the conveyance was defec- 
tive, or the donation was bo vaguely expressed, that the donee, if not a 
charity, would be incapable of* taking ; and the thing given would vest in 
the heir dr next. of kin. All the cases which have been cited, wherje chari- 
ties have been established, under the statute, that were deemed invalid in- 
dependent of it, contradict this position. 

In construing that statute, in a preceding part of this opinion, it was 
shown, that Its enactments are sufiicient to establish charities not previously 
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T&lid. It affords, then, a broad fouDdatipn for the saperstmotare which has 
been erected on it. And although many of the cases go, perhaps, too far ; 
yet, on a review of the authorties, we think, they are to be considered as 
constructions of the statute, not entirely to be justified, rather than as prov- 
ing the existence of some other principle, concealed in a dark and remote 
^antiquity, and giving a rule in cases of charity, which forms an ex- r^^^ 
ception to the general principles of our law. *- 

But even if, in England, the power of the king as parens patruB would, 

• independent of the statute, extend to a case of this description, the inquiiy 

would still remain, how far this principle would govern in the courts of the 

United States? Int6 this inquiry, however^ it is unnecessary to enter, 

because it can arise only where the attorney-general is made a party. 

The court has taken, perhaps, a more extensive view of this subject 
than the particular case, and the question propounded on it, might be thought 
to require. Those who are to take this legacy beneficially, are not before 
the court, unless they are represented by the surviving menibers of the 
Baptist Association, or by the present corporation* It was, perhaps, suffi- 
cient to show, that they are not represented by either. This being the case, 
it may be impossible, that a party plaintiff can be made,.to sue the executor, 
otherwise than on the information of the attorney-general. No person ex- 
ists who can 'assert any interest in himself. The eet^i que trust can- be 
brought into being, only by the selection of those who are named in the will 
to take the legacy in trust, and those who are so named, are incapable of 
taking it. It is, perhaps, decisive of the question propounded to this court 
to say, that the plaintiffs cannot take. But the rights of those who claim 
the beneficial interest, have been argued at great length, and with great 
ability; and there would have *been some difficulty in explaining r«.. 
satisfactorily, the reasons why the plaintiffs cannot take, without dis- *- 
cussing also, the rights of those for whom they claim. The court has, 
therefore, indicated its opinion on the whole case, as argued and understood 
at the bar. 

Stort, Justice.' — Charitable donations were of great consideration in the 
civil law, and bequests .^o pious uses were deemed privileged testamentSL 
Swinburne, pt. 1,| IG, p. 103 ; Ibid. pt. 7, § 8, pt. 908 ; 2 Domat IGO, 161, I6d. 
There can be little doubt, that the authority of the Roman code, combining 
with the religious notions of former times, cputributed. in no small decree to 
engraft the principles of that law respecting charities into the common law. 
This was manifestly the opinion of Lord Thuslow ( White v. White, 1 Bro. 
C. C. 12); and Lord Eldon, in assenting to it, has added, that as, at an early, 
period, the ordinary had authority to apply a portion of every man's estate 
to charity, when afterwards the statute compelled a distribution, it is not 
impossible, that the same favor should have been extended to charity in the 
construction of wills, by their own force, purporting to authorise such a dis- 

— -■■■ ■- ^^ ^ _ _ 

* This opinion was prepared, at the time, by of the jurisdiction of the court of chancery 

Justice Story, but not delivered. It was pub- over charitable .bequests. It is, however, worth 

lished in the appendix to the first edition of preserving, as a part of the history of the case^ 

S Peters' reports ; but omitted in the subsequent and as containing much learning upon s very 

editions, roost probably, because Judge Story interesting I^al question, 
bad then dianged his opinicm as to the origin 
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tribntion. Moggridgt y. Thacktodly 1 Yes. 86, 69 ; 3011$ y. ^Farmerf 1 
Merivale 55, 94. Be this as it may, it cannot be denied, that many of tbe 
privileges given to charitable testaments by the civil law have been, for 
ages, incorporated into the common law. For instance, one privilege was, 
that no such testament was void for uncertainty, either as fo persons or objects. 
Hence, if a testator gave his goods to be distributed •among the poor, or 
made the poor his executors, the legacy was* not void ^ although it would 
have been otherwise, if chsuityhad not been the legatee. Swinburne, pt. 1, 
§ 16, p. 104, 59 ; 2 Domat, lib. 4^ tit. 2, § 6, p. 161, 162, 163. And the same 
rule has been adopted into the common law, at least, ever since the statute 
of charitable uses. 48 Eliz., ch. 4. Indeed, at one period, the constructions 
in respect to charitable bequests were pushed to a most extravagant length ; 
and the good sense of succeeding .times has lamented, and so far as it con- 
sistently could, has endeavored to abridge the ancient .doctrine to something 
like a rational system, (a) 

It is now too late to contend, that a disposition in favor of charity can 
be construed according to the rules which are applicable to individuals. In 
the first place, the same words in a will, when applied to individuals, may 
require a very different construction, if applied to the case of a chantey. ' If 
a testator give his property to such person as he shall hereafter name to be 
his executor, and afterwards appoint no executor ; or if, having appointed' 
an executor, he dies in his lifetime, and no other is appointed in his place ; in 
either of these cases, as to individuals, the testator must be held intestate, 
and his next of kin will take the estate. But to give effect to a bequest in 
favor of charity, chancery will, in both instances, supply the place of an 
executor, and carry into effect that which in the case of individuals must 
have failed altogether. MiUa v. Mtnner, 1 Merivale' 55, 94 ; Moggridge v. 
ThackweU^ 7 Yes. 86; AUomey- General v. Jackapny 1 1 Ibid. 865, 867. Again, 
in the case of an individual, if an estate is devised to such person as the 
executor shall name, and no executor is appointed, or one being appointed 
dies in the testator's lifetime, and no one is appointed in his place, the be- 
quest amounts to nothing. Yet such a bequest to charity would be good, 
and the court of chancery would in such case assujne the office of executor. 
MiUs V. JfUrmer, 1 Merivale 55, 96 ; Moggridge v. ThackweU, 1 Yes. 86. 
So, if a legacy be ^ven to trustees, to distribute in charity, and they die in 
the testator's lifetime, although the legacy is lapsed at law (and if they had 
tak^.n to their own use it would have been gone for ever), yet, in equity, it 
will be enforced. Attorney- General v. Hickman, 2 Eq. Gas. Abr. 198; 
Moggridge v.' ThaekweUy 8 Bro. C. C. 517 ; s. o. 1 Yes. jr. 464 ; 7 Ibid. 86 ; 
MUU V, Jbhrmefy 1 Merivale 56, 100 ; White v. Whitey 1 Bro. C. C. 12. 

Again, although in carrying into execution a bequest to an individual, 
the mode in which the legacy is to take effect must be of the substance oi 
the legacy, yet where charity is the legatee, the court will consider it as the 
whole substance of the bequest; and in such cases only, if the mode fail, will 



(a) See what is said on this subject in Moggridge v. Illiackwell, 1 Yes. jr. 464 ; s. c. 
7 Ves. 36 ; Mills ©. Farmer, 1 Merivale 65 ; Corbyn t>. French, 4 Ves. 418 ; Attorney- 
General v. MinshuII, Ibid. 11; Attorney-General v, Boultbee, 2 Ibid. 880; Attorney- 
General V. Whitchurch,' 8 Ibid. 141 ; Gary «. Abbot^ 7 Ibid. 490; Attorney-General o. 
Pains, Free. Ch. 270. 

24 



ISltJ OF THE XTNITED STATES. 6lb 

Baptift jjaociation y. Hart*i Eiaeoton. 

provide a mode, by which that legatee shall take, but by whieh no o^er 
than charitable legatees can take. MUU v. Marnier ^ 1 Mefivale. 65« 100 ; 
.Moggridge v. Thackweil^ 7 Ves. 36; AUomey- General v. Berrf/maii^ 1 
Dick. 168 ; 2 Roper on Legacies 130. A still stronger case is, that if tlie 
testator has ^pressed an absolute intention to. give a legacy* to charitable- 
porpoifes, but has Ibft undertain, or to spme future 'act, the mode by which 
it is to be carried into effect, . there, the- court of chancery, if no mode is 
pointed out, will'of itself snppLy the defect, and enforce the charity. MUla 
V. JFbrmeTj I Merivale 55, 95; Moggridge v, ThadcvoeUj 1 yes.jt36 ; White v. 
WhUe, 1 Bro. C. 0. 12. Therefore, it has been held, that if a man devisee a 
sum of. money to such charitable uses as he shall direct, by a codicil to be an- 
nexed to his will, or by a note in writing, and afterwards leaves no direct- 
ion by note or codicil, the conrt of chancery hath power to dispose of it to 
such charitable uses as it shall think fit. Attameg- Getieral v. Sgdlerfen, 1 
Yem. 224; 8. o. Z Freem. 261, recogpaise4 as law in Mills v. Fanrier, 1 Merir 
vale 65, and Moggridge Y.Hiackwelly '1 Ves. 36, 70, Ac, So, if a testator 
l>equeath a sum for such a school as he should appoint, and he appoints- none, 
the court may apply it for what school it pleases. 2 Freem. 261; Mogg- 
ridge,y. .Thackwelij 1 Yes. 36, 73'« 74. Hht doctrine has gone yet further, 
and established, tliat if the bequest denote a charitable intention, but the 
object to which it is to be applied is against the policy of the law, the court 
will lay hold of the charitable intention, and execute it for the purpose of 
some charlty,<agreeable to the law, in the room of. that contraiy to it. Da 
Costa V. D'e Fas, Ambl. 228; Moggridge v. 27iackw€U, 7 Yes. 36, 73, 75 ; 
C<xrg V. Abbot^lhid, 400 ; Attorneg- General v. Guise, 2 Yern. 266. Thus, ai 
sum of money bequeathed to found a Jew^s synagogue, has been taken by the 
court, according to this principle, *and transferred to the bcnclit of a found- 
ling hospital. Ibid., ]|nd Mills v. Fhnner, 1 Merivale 55, 100. Ami a- bequest 
for the education of poor children in the Roman Catholic faith, has been de- 
creed to be disposed of according to the pleasure of the king, under his sign 
manual. Carg v. Abbot, 7 Yes. 400. 

Another, principle, equally well established, is, that if the bequest bo for 
chariry, it matters not how nnoertain the objects or persons may be ; or 
whethw the bequest can be carried into exact execution or not ; or wl^ether 
the persons who are to take be in esse or not; or whether the legatee be a 
corporation capable* in law. to take or not ; in all these and the like cases, the 
court will sustain the legacy, and give it effect, according to its own prin- 
ciples, and where a literal execution becomes inexpedient or impracticable, will 
execute it by cy/77-M. Attorney- General y, Oglander, Z Bro. CC. 166 ; -4ttor- 
neg- General v. Green, 2 Ibid. 492 ; Jf'rier v. Fsacock, Rep. temp. Finch 246 ; 
Attoneg- General v. Botdtbee, 2 Yes. jr. 380 ; Duke 108-113. Thus, a devise 
of lands to the church- wai'dens of a parish (who are not a corporation ca- 
pable of taking lands), for a charitable purpose, though void at law, will be 
sustained in equity. 1 Rum's Eccles. Law 226 ; Duke 33, 115 ; Com. Dig. 
Chancery, 2, N, 2 ; Mivetfi Case, Moore 890 ; MiUs v. Farmer, 1 Meriv. 
66 ; Attorney- General y, Bowyer^ 3 Ves. 714 ; WeH v. KniglU, 1 Ch. Cas. 
135 ; Moggridge v. T/iackwell, 7 Yes. 36. So, if the corporation for whose 
use it is de»igued, is not i/i esse, and cannot come into existence, bi^t by some 
future act of the crown, as for instance, a gift to found a new college^ \^hich 
requires an incorporation, the gift is valid^ and the court will execute it. 
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WhUe v. White, 1 Bro: C. C. 12 ; AtUyniey General v. Douming, Ambl 550, 
571 f Attorney- (jtenercd v. Bowyer, 3 Yes. 714, 727. So, if » devise be an 
existing corporation, by a misnomer, which makes it void at law.  Afton., 
I'Ch. Cas. 261 \ Attorney' Oenercd v. FUUty Rep. temp. Finch 221.^ So 
where a devise was to the poor generally, the court decreed it to be execa- 
ted in favor of three public hospitals in London. Attorney- Oeneral v. jP«a- 
eocky Rep. temp. Finch 45 ; Owen v. ^ea»;^ Ibid. 895 ; Attorney- General v. 
8y(krfen, 1 Vern. 224 ; Clifford v. IhanoiSy 1 Freem^. 330. So, a legacy 
towards establishing a bishop in America was held good, though none was 
yet appomted. Attorney- fienerai v. Bishop of Chester , 1 Bipo. 0. C. 444. 
And where a charity is so given, that there can be ho objects, thie court wilj 
^rder a different scheme of the charity; but it is otherwise, if 'objects may, 
though they do not at present, exist (Attorney- General y, Oglander, 3 Bro. 
C. C. 166) ; and when objects cease to exist, the court will new model the 
charity. AjUomey- General v. City of London, 8 Bro. C. C. 171 ; 8.0. 1 
Yes. jr. 243. And in aid of these principles, the court will, in all cases of 
charities,. supply all defects in the conveyances, where the donor hath a csi- 
pacity and a disposable estate, and his mode of donation does not contra* 
veue the provisions ^f any statute. Case of Christie CoUege, 1 W. Bl. 90 '; 
8. e. Ambl. 351 ; Attorney- General v. Bye, 2 Yem. 459| ; BivetVe Case, 
Mooi« 8^0 ; AUorney- General 'Y, Burdet, 2 Yem. 765 ; Attorney- General 
V. Bowyer, 3 Yes. jr. 714; Jft^ v. Ibrmei, 16 Merivale 55 ; CoUisofiV Case, 
Hob. 130 ; Moore 822. 

Some of these doctrines may seem strange to us, as they have also seem- 
ed to Lord Eldon ; but he considered the cases too stubborn to be shaken, 
without doing that in effect, which no judge will in terms take upon him- 
self, to reverse decisions that have been acted upon for centuries. Moy^ 
gridge v. UiaehvoeU, 7 Yes. 36, 87. 

If,' therefore, the present case had arisen in England, since the statute of 
charitable uses, 43 Eliz., ch. 4, there can be no doubt, that it ^ would have 
been establbhed as a yalid bequest, notwithstanding it is giveii to an unin- 
corporated society, (a) The only question would have been, whether it 
ought to be administered^ by a scheme under the direction of the court of 
chancery, or by the king himself, as parens pairics, under his sign-manual. 
As to this, the rule which has been drawn by Lord Eldon, from a most leacned 
and critical examination of all the authorities is, that whisre . there is a^be- 
quest to trustees for charitable purposes, the dispontion must be in chancery, 
under a scheme to be approved by a master ; but where the object is charity, 
and no trust is interposed, it must be by the king, under his sign-manual'; 
for in such cases, the king, as parens patriae, is deeined the constitutional 
trustee. Moggridge v. I'hackuoeU, 7 Yes. 36, 86 ; Paiee v. Archbishop of 
Canterb\itry, 14 Ibid. 372 ; Attorney^ General v. Herrick, AmbL 712 ; 
Morice v. Bishop of JDurJiam, 9 Yes. 399 ; s. o. 10 Ibid. 522, 541 y. Clif- 
ford V. Francis, 1 Freem. 380 ; Attorney- General v. Syderfen, 2 Ibid. 261 ; 
8. Ci 1 Yem. 224; 7 Yes. 69, 70; 2 MiaddocVs Oh^ 63 ; Highmore.on 

{a) See also, Baylis and Church v. Attomey-€[«n6ral, 2 Atk. 289 ; Oweii «. Bean, 
Rep. tomp. Finch 8^5 ; s. c. 2 Ventris 349; Anon., 1 Ch. Cas. 267 ; West «. Knight, 
Ibid. 185 ; Mayor, &c, of Beading «. Lane, Doke 81. And see Bridgman's Duke 861, 
486. ' 
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MortDL 250 ; 1 Bac. Abn, Charitable Uses, E ; Attorney- Getural v. Math- 
ew8y 2 Lev. 167. 

But the statute of Elizabeth not being in force in Virginia, at the time 
when the present will took effect (it having been repealed by the legislature 
between the making of the will and the death of the testator), it becomes 
a material inquiry, how far the jurisdiction a^d doctrines of the court of 
chancery respecting charitable uses depends upon thatistatute, and whether; 
independent of it, the present donation can be uphclld. 

It is not easy to arrive at any satisfactory conclusion on this head. Few 
traces remain of the exercise of this jurisdiction, in any shape, prior to the 
statute of Elizabeth. The principal, if not the only cases now to be found-, 
were decided in the courts of common law, and turned upon the question, 
whether the uses were void or not, within the statutes against superstitious 
uses. One of the earliest cases is JPorter^s CaWy 1 Co. 22 6, in M & 35 
Elizabeth. See also, a like decision m Partridge v. Walker^ cited 4 Co, 
116 h; MaHindale- v. Martin^ Cro. Elis. 288 ; ITietford School, 8 Co. 180, 
which was a devise of lands devisable by custom, to the testators's wife 
in foe, upon condition, that she should assure the lands devised. for the 
maintenance and continuance of a free school and certain alms^men and 
alms-women ; and it appeared, that the heir had entered for condition bro- 
ken, and conveyed the satie lands to the queen. It was held, that the use ' 
being for chanty, was a good and lawful use, and not void by the statutes 
against superstitious uses, and that the queen might well hold the land for 
the charitable uses. Lord Eldok, in commenting-on this case, has observed,, 
'< it does not appear that this court (t. «., chancery),. at that period, had 
coguisancd upon informations for the establishment of charities. Prior to 
the time of Lord EiXE8MEBS,(a) so far as the- tradition of times immediately 
following goes, there were no such informations as that upon which I am^ 
now sitting (»*. 6., an information to establish a charity); but they made out 
their case as well as they could by law.'' Attorfiey- General v. JBovoyer, 3 
Ves. 714, V 26. So that the result of Lord Eldon's researches on this point 
is, that until about the period of enacting the statute of Elizabeth, bills were 
not filed in chancery to establish charities ; i^nd it is remarkable, that Sir 
TnoMAi^ Eg^sbton and Lord CoKS, who argued Porter^s case for the queen, 
though they cited many antecedent cases, refer to none which were not de- 
cided at law. And the doctrine established by Porter^^ case is, that if a 
feoffment be made to a general legal use, not'sUperstitions, though indefinite, 
though no person is in esecy who could be the cestui que itse, yet the feoff- 
ment is good ; and if the use was bad, the heir of tha feoffor would be en- 
titled to enter, the legal estate remaining in him. 3 Ves. jr. 726. The absence, 
therefore, of all authority derived from equity decisions, on an occasion 
when they would probably have been used, if existing, certainly does very 
much favor the conclusion of Lord EldOn ; and if we might hazard a con- 
jecture, it would be th.'it Porter's case having established charitable uses, 
not superstitious, to be good at law, chancery, in analogy to other cases of 
trusts, immediately held the feoffees to such uses accountable in equity for 
the due execution of th^m ; and that the inconveniences felt in resorting to. 
' " ■-'■'■  II . . . I 1 .11 ^ '  - 1> I ... I I  J I I I < II. 

(a) Sir lliomas Egerton was made lord chancellor in 39 Elizabeth, 1696, and was 
created Lord Ellesmere in 1 James I., 1603. 
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this new and ,anomoloQS proceeding, from the indefinite nature of some of 
the uses, gave rise ^thin a very few years to the statute of 43 Elizabeth, (a) 
This view would have a great tendency to reconcile the language used on 
other occasions by other chancello;rs, in reference to the jnrisdiction of 
chancery over charities, with that of Lord EldoX' ; as 'it would show, that 
cases of feoffments to charitable uses, bills to establish thos^ uses might in 
fact have been introduced by Lord Ellesmebe, about five years before the 
statute of Elizabeth ; which might be quite consistent with the fact, that 
such bills were not sustained, where the donation was to charity geVierally, 
an4 no trust was interposed, or legal estate devised, to support the uses, and 
it is very certain, that at law, a devise to charitable uses, generally, with- 
out interposing a trustee, or a devise to a non^^xisting corporation, or 
to an unincorporated society, would have been, and, in fact, was held> utter- 
ly void, for want of a person having a sufficient capacity to take as devisee; 
Anon., 1 Chan. Cas. 267 ;.AUarhet/- General y, Thncred, 1 W. Bl. 90 ; s. c. 
Ambl. 351 ; CoUinson^s Case, Hob. 186 ; s. o. Moore 888 ; Wtdmore v. 
Woodroffe, Ambl. 636, 640 ; Com. Dig. Devise, E. The statute of Eliza- 
beth in favor of charitable uses cured this defect, Comt. Dig. Charitable 
Useft, N, 11 ;'Ibid. Chancei^, 2, N, 10 ; and provided "(as we shall hereafter 
have occasion more immediately to Consider), a new mode of enforcing such 
uses,'by a commission, u^der the direction of the court of chancery. Short- 
ly after this statute, it. becaine a matter of doubt, whether the court could 
grant relief by original bill, in cases within that statute, or was not confined - 
to the -remedy by commission. That, doubt remained, until the reign of 
Charles XL, when it was settled in 'favor of the furisdiction by original 
bill. Aiiorney ' General Y, JTetoman, 1 Ch. cJas. 157 ; s. C 1 Lev. 2 84 ; West 
V. Knight, 1 Ch. Qas. 134 ; Anon,, Ibid. 267 ; 2 Fonb. Eq. b. 8,'pl. 2, ch. 1, 
§ 1 ; J^arish of St^ Dunstan v. Beauchamp, 1 Ch. Cas. 193. But on one 
occasion, in which this very question was sargued before him, Lord Keeper 
BsiDGMAii declared, 'Uhat the king, asj^a^er/Hz^rtca, may inform for any 
public benefit for charitable uses, before the statute of 39 Of Elizabeth; for 
charitable uses ; but it was doubted, the court not, by bill, takenoti'^e.of that 
statute, so, as ta grant a relief, according to that statute,- upon a bill.*' At- 
torney-Gene. jI V. Newman, 1 Ch. Cas. 157. On another occasion, soon 
afterwards, where the devise was to a college, and held void at law by the 
judges, for a misnomer, and on a bill to establish th^ devibo as a charity, the 
Bame question was argued ; Lord deeper Finch (afterwards Lord Nottino- 
ham) hjeld the devise good, as an appointment under the statute of Eliza- 
beth, and '^ decreed^ the charity, though before the statute,, no such decree 
could have been made." Anon,, 1 Ch. Cas. 267. 

It would seem, therefore, to have been the. opinion ^of Lord NoTTnroHAM, 
that an original bill would not, before the statute of Elizabeth, lie, to estab- 
lish a ch'arity, where the estate did not pass at law, to which the charitable 
uses attached. In Eyrey. Sliafteabury, 2 P. Wms. 103^ 1,18 (dited also^ 7 
Yes. jr. 63, 87), Sir Joseph Jbktix said, in the course of his reasoning on 
another point, '' in like manner, in the case of cbarity, the king, pro bono 
publico, has an original right to superintend the care thereof, so that, &b- 

 > . .  '■ r 

(a) There wa8, in fact, an act passed respecting charitable uses in 89 Elizabeth, ch. 
9 ; but it was repealed by the act of ^STEliz., cIl 4. Com. Dig. Charitable Uses, N, 14. 
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stimoted from the sUtate 6f Elinbetb relating to charitable nsesy and ante- 
cedent to it, aa well A siBoe, it has been every day's practice, to file ihfonn- 
ations in chancery, in the attorney-general's name, for the eBtablishment of 
cbarities." In the BaiHfs, Ae. of Burford v. LerUhaU, 2 Ajtk. 650 (1743); 
Lord Haxdwickb is reported to have said, 'Hhe oonrts have mixed the luris- 
diciion of bringing informations in the name of the attorney-general, with 
the jurisdiction giyen them under the statnte of Elizabeth, and proceed 
either way, according to their discretion." In a subsequent case. Attorney- 
ChnertU v. MUUBeton (1751), 3 Yes. 82Y, which was an information filed by 
the attorney-general against the master and goTcmors of a school, calling 
them to account in chancery, as haying the general snperintendency pt all 
charitable donations, the same learned chancellor, in discussing the general 
jurisdiction of chancery on this head, and distinguishing the case before 
him from others, because' the trustees or gorernors were invested with the 
visitatorial power, said, ** consider the nature of Ihe foundation ; it is at 
the petition of two private persons, by charter of the crown, which disr 
tinguishes this ease from cases of the statute of Elizabeth on charitable 
uses, or cases before that statute, in which this court exercised jurisdic- 
tion of charities at large. Since that statnte, where there is a charity 
for the particular purposes therein, and no charter given by the crown 
to found and: regulate it, unless a particular exception out of the statute, 
it must be regulated by commission. But there may be a bill by infor- 
mation in this court, founded on its general jurisdiction ; and that is 
from necessity, because there is no charter to regulate it, and the king 
has a general jurisdiction of this kind. There must be somewhere a 
power, to regulate, but where there is a charter, with proper powers, 
there is no ground to come into this court to establish that charity; and 
it mn8t be left to be regulated in the manner 'the charter has put it, or 
by 'the original- rules of law. Therefore, though I have often heard it 
said ill this court, if an information is brought to establish a charity, 
and praying a particular relief and mode of regulation, and the party 
fails in that particular relief, yet that information is not to be dismissed, 
but there must be a decree for the establishment ; that is, always with 
this distinction, where it is a charity rt large, or in its nature before the 
stattito of charitable uses ; but not in the case of charities incorporated 
and established by the- king's charter, under the great seal, which are 
established by proper authority allowed." And a,gain, ** it is true, that an 
information in the name of the attorney-general, as an officer of the crown,' 
was not a head of the statute of charitable uses, because that original juris- 
diction was exercised in this court before, but that was always in cases now 
provided for by that statute, that is, charities at large, not properly and reg- 
ularly provided for in charters of the crown." 

It was manifestly, therefore, the opinion of Lord Habdwicke, that, inde- 
pendently of the statnte of Elizabeth, the court of chancery did exercise 
original jurisdiction, in cases of charities at large, which ]ie explains to 
mean, charities not regulated by charter ; but it docs not appear, that his 
attention was called to discriminate between such as could take effect at 
law, by reason of the interposition of a feoffee or devisee capable of taking, 
and those where the pufpose was general charity, without the interposition 
of any trust to carry it into effect ; and the same remark applies to the 
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dicttimhj Sir Josbpu Jekyll. In a still It^iet oase. Attorney' General y. 
Tancredy 1 W. Bl. 90 ; s. c. Ambl. 351 ; 1 Eden 10, which was an informa- 
tion to establish a charity, and aid a conveyance in remainder, to certain 
officers of Christ's college, to certain charitable, uses, Lord Keeper Hxnlbt 
(afterwards Lord Nobthihgton) is reported to have said, "the conveyance 
is admitted to be defective, the use being limited to certain officers of the 
corporation, and not to the corporate body ; and therefore, there is a want 
of proper persons to take in perpetual succession. The only doubt is, 
whether the court shall supply this defect, for the benefit of the charity, 
under the statute of Elizabeth. And I take the uniform rule of this court, 
before, at and after the statute of Elizabeth, to have been, that where the 
uses arc charitable, and the person has in himself full power to convey, the 
court will aid a defective conveyance to such uses. Thus, though devises to 
corporations were void, under the statute of Henry Vlll., yet they were 
always considered as good, in equity, if given to charitable uses." And he 
then proceeds to declare, that he is obliged, by the uniform course of pre- 
cedents, to assist this conveyance, and therefore, establishes the conveyance, 
Expressly under the statute of Elizabeth. 

There is some reason to question, if the language here imputed to Lord 
NosTHiKOTON be minutely accurate. His Lordship manifestly aids the con- 
veyance, as a charity, in virtue of the statute of Elizabeth ; and there is no 
doubt, that it has been the constant practice of the court, since that statute, 
to aid deflects in conveyances to charitable uses. But there is no case in 
which such defects were aided, before that statute. The old cases, though 
arising before, were deemed to be within the reach of that statute, by its 
retrospective language, and expressly decided on that ground. CoUinson^a 
Case^ Hob.. 13d; b, o. Moore 888; Ibid. 822; Sir Thomas Middleton^s 
Casey Ibid. 889 ; RivetVa Gaae, Ibid. 890, and the cases cited in Raithby's 
note to Attorney- General v. Byey 2 Vem. 463 ; Duke 74, 77, 83, 84 ; Bridg. 
Charit. 366, 379, 380, 370; Duke 105 to 113. And the very case put, of 
devises to corporations, which are void under the :statute of Henry VIIL, 
and scire held good, solely by the statute of Elizabeth, shows that his Lord- 
ship was looking to that statute ; for it is plain, that a devise, void by stat- 
ute, cannot be made, good, upon any principles of general ]aw. What, 
therefore, is supposed to have been' stated by him, as being the practice 
before the statute, is probably founded in the mistake df the- reporter. . The 
same case is reported in Ambler 351, where the language is, " the constant 
rule of the court has always been, where a person has a power to give, and 
makes^a defective conveyance to charitable uses, to supply it as an appointr 
nient ; , as, in Jesus' college, CoUimon^s casCy in Hobart 136." Kow CoUin- 
soh^s' case was expressly held to be sustainakble, only as an appointment 
under the statute of Elizabeth ;. and this shows that the language is limited 
to cases governed by that statute. 

In a very recent charity case. Sir Arthur Piggott, in argument, said, 
** the difference between the case of individuals and that of charities, is 
founded on a principle which has been established ever since the statute of 
charitable uses, in the reign of Elizabeth, and has been constantly acted 
upon from those days to the present ;" and Lord Eu>on adopted the remark, 
and said, ** I am fully satisfied as to all the principles laid down in the course 
of this argument, and accede to them all." His Lordship then proceeds to 
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disouBS the moBt material of the principles and oases from the time of Elisa- 
beth, and bnilds his reasoning, as, indeed, he had built it before, npon the 
supposition, that the doctrine in chancery, as now established, rested mainly 
on that statute. MUU v. JFhrmer^ 1 Merivale 55, 86, 04, 100 ; Moggridge 
y.' ThcuskweUy 1 Vcs. 36 ; Attamey-OenercU v. JBaugerj 8 Ibid. 714, 726. 
And his Lordship's opinion, in the case alluded to. Attorney- General ▼. 
JBowyer, 3 Ves. 714, 726, when commenting on JPiorter*s ccue^ is entitled to 
the more weighs, because it seems to have been given after a very careful 
examination of the whole judicial history of charities. 

These are all the cases which the researches of the court and of counsel 
have enabled them to find, where the jurisdiction of chancery over charities, 
antecedent to the statute of Elizabeth, has been directly or incidentally dis- 
cussed. The circumstance that no cases prior to that time can be found in 
equity ; the tradition that has passed down to our own times, that original 
bills to establish charities were first entertained in the time of Lord Elleb- 
MSBE ; and the fact that the cases immediately succeeding that statute, 
where devises, void at law, were held good as charities, might have been 
argued and sustained, upon the general jurisdiction of the court, if it existed* 
and yet were exclusively argued and decreed upon the footing of that stat- 
ute ; do certainly afi^ord a very strong presumption, that the jurisdiction of 
the court to enforce charities, where no trust was interposed, and where no 
devisee was in esse, or where the charity was general and indefinite both as 
to persons and objects, mainly rests upon constructions (whether ill or well 
founded, is now of no consequence) of that statute. 

It is very certain also, that since the statute of Elizabeth, no bequests 
aire deemed within the authority of chancery to establish and regulate, 
except bequests for those purposes which that. statute enumerates- as chari- 
table, or which, by analogies are deemed within its spirit and intendment. 
A bequest may be, in an enlai^d sense, charitable, and yet not within the 
purview of the statute. Charity, as the master of the rolls has justly 
observed, in its widest sense, denotes all the good affection men ought to 
bear towards each other ; in its more restricted and common sense, relief to 
the poor. In neither of these senses, is it employed in the court of chanoer}% 
Morice v. BisJwp of Durhamy Ves. 399 ; 8.0. 10 Ibid. 622 ; Broton^ v. 
YecUly 7 Ibid. 59, note a; Moggridge v. HiackweUy Ibid. 36; Attorney- 
General V. BotoyeVi 8 Ibid. 714, 726 ; Cox v. ^o^e^, Ibid. 166. In that 
court, it means such only as are within the letter and the spirit of the stat- 
ute of Elizabeth ; and therefore, where a testatrix bequeathed the residue 
of her personal estate to the bishop of D., to dispose of the ^ame '* to such 
objects of benevolence and liberality as the bishop, in his own discretion, 
shall most approve of," and appointed the bishop her executor ; on a bill to 
establish the will and declare the residuary bequest void, the court held the 
bequest void, upon the ground, that objects of benevolence and liberality 
were not necessarily charitable, within the statute of Elizabeth, and were, 
therefore, to6 indefinite to be executed. The court further declared, that 
no case had yet been decided, in which the court had executed a charitable 
purpose, unless the will contained a description of that which the law 
acknowledges a charitable purpose, or devoted the property to purposes of 
charity, in general, in the sense in which that word is used in the court. 
That the case was, therefore, the case of a trust of so indefinite a nature, 
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that it eoald not be nnder the oontro) of the coart, so that the admhiistra- 
iion of it oould be reviewed by the court, or if the trustee died, the court 
itself could execute the trust. That it fell, therefore, Within the rule of the 
court, that where a trust is ineffectually declared, or fails, or becomes incapa- 
ble of taking effect, the party taken shall be a trustee, if not for those who 
were to take by the will, for those who take under the disposition of the 
law ; and the residue was accordingly decreed to the next of kin. 

So that it appears, since the statute of Elizabeth, the court of chancery 
will not establish any trusts for indefinite purposes of a benovelent nature 
not charitable within the purview of that statute, although there be aii 
existing trustee ip whom it is vested ; but will declare the trust void, and 
distribute the property among the next of kin : and yet, if there was an 
original jurisdiction in chancery over all bequests, charitable in their own 
nature, and not superstitious, to establish and regulate them, independent of 
the statute, it is not easy to perceive, why an original bill might not be sus- 
tained in such court, to establish such bequest, especially, where a trustee is 
interposed to. effectuate it ; for the statute does not contain any prohibition 
of such bequests. An argument may, therefore, be fairly drawn from this 
source, against a general jurisdiction in chancery over charities of an indefi- 
nite nature, prior to the statute. 

And the statute itself may bo resorted to, as affording an additional 
argument in cortrbboration of the opinion already expressed. It begins, by 
a recital, that lands, goods, money, dkc, had been given, ^fec, heretofore, to 
certain purposes, which it enumerates in detail, which lands, dkc., had not 
been employed according to the charitable intent of the givers and founders, 
by reason of frauds, breaches of trusts, and negligence in those that should 
pay, deliver and employ the same. It then enacts, that it shall be lawful for 
the lord chancellor, &c., to award commissions, under the great seal, to 
nroper persons, to inquire, by juries, of all and singular such gifts, iS^., 
bleaches of trusts, &c., in respect to such g^fts, <fec., heretofore given, ^fec, 
or which shall hereafter be given, <fec., ** to or for any the charitable and 
godly uses before rehearsed ;" and upon such inquiry, to set down such 
orders, judgments and decrees, as the lands, ^fec, ma^ be duly and faith- 
fully employed to and for such charitable uses before rehearsed, . for 
which they were given " which orders, judgments and decrees, not being 
contrary to the orders, statutes or decrees of the donors or founders, shall 
stand firm and good, according to the tenor and purpose thereof, and shall 
be executed accordingly, until the same shall be undone and altered by the 
lord chancellor, &c., upon complaint by any party grieved, to be made to 
them." Then follow several provisions, excepting certain cases from the 
operation of the statute, which are not now material to be considered. The 
statute then directs the orders, Ae.^ of the commissioners to be returned 
under seal, into the court of chancery, Ac, and declares, that the lord chan- 
cellor, dkc, shall and may ** take such order for the due execution of all or 
any of th6 said judgments, orders and decrees, as to them shall seem fit and 
convenient ;" and lastly, the statute enacts, that any person aggrieved with 
any such orders, <fec., may complain to the lord chancellor, Ac, for redress 
therein ; and upon such complaint, the lord chancellor, &c., may, by such 
course as to their wisdom shall seem meetest, the circumstances of the case 
considered, proceed to the examination, hearing and determining thereof ; 
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*' and upon hearing thereof, shall and may annitl, diminish, alter or enlarge 
the said orders, judgments and decrees of the said commissioners, as to them 
shall be thought to stand with equity and good conscience, according to the 
true intent and meaning of. jthe donors and founders thereof ;*' and may tax 
and award costs against the person complaining,' with just and sufficient 
cause, of the orders, judgments and decrees before mentiQned.(a) 

From this summary statement of the contents of the statute^ it is appar^ 
ent, that the authority conferred oU the court of chancery, in relation to 
charitable uses, is very extensive ; and it is not at all wonderful,' considering 
the religious notions of the times, that the statute should have received the 
most libei'al, not'tOvSay, in some instances, the most extravagant, interpreta- 
tion. And it is very easy to perceive, how it came to pass, that as power 
was given to the court, in the mot.t unlimited terms, to annul, diminish, alter 
or enlarge the orders and decreeg of the commissioners, and to sustain an 
original bill in favor of any party grieved by such order or'decree, the court 
arrived at the conclusion, that it might,' by original bUl, do that, in the first 
, instance, which it certainly could do circuitously upon the commission, (d) 
And as in some cases, where the trust was for a definite object, and the 
trustee living, the court might, upon its ordinary jurisdiction over trusts, 
compel an execution of it, by an original bill, .independent of th<e statute 
{AUomey- General v. J)iane^ 13 Yes. 519 ; JSirJeby JUwennoorth JBotpitai, 15 
Ibid. 305 ; Green v. JRutherforth, 1 Ibid. 462 ; Attamey-Chnerca v. Mtrtof 
Clare9idon, i? Ibid. 491, 499; 2 Fonb. £q. b. 68, pt 2, ch. 1, § 1, note a/ 
Cooper's Eq. PI. 292J, we are at once .let into the origin of the practice of 
mixing up the jurisdiction by ori^nal bill, with the jurisdiction under the 
statute, which Lord Habdwickb alluded to in the passage already quoted. 
Bailiffs, Sc, of Burford v. JLenthaU, 2 Atk. 550 ; and which, at that time, 
; was inveterately established. And this mixture^ of the jurisdictions serves 
also to illustrate- the rbnark of Lord Nottdtohjlm in the case already cited ; 
Anon,y 1 Ch. Cas. 267, wher^, upon an original bill, he decreed a devise to 
charity, void at law, to be good in equity, as an appointment, though be- 
fore the statute of Elizabeth, no such decree could have beeii made. 

Upon tl|e whole, it seems to me, that the jurisdiction of the court of 
chancery over charities, where no trust, is interposed, or there is no person 
in esse capable of taking, or where the charity is of an indefinite nature, is 
not to be referred to the general jurisdiction of that courtf, but sprung up, 
after the statute of Elizabeth, and rests mainly on its grovisions. See 
Cooper Eq. PI. 102, 103. This opinion is supported by the weight of authori- 
ties speaking to the point, and particularly, by those of a very recent date, 
which appear {o have been most thoroughly considered. The langukge, too, 
of the statute lends a confirmation to the opinion, and enables us to trace 
what would otherwise seem a strange anomaly, to a legitimate origin. If 
so,Hhere is no pretence, that by the law of Virginia, at the period v^^en this 
will took effect, the statute of Elizabeth was then in force ; or that any court 
of equity of that state could sustain the bequest, in equity, as a charity, if it 

(a) See the statute 48 Bliz., oh. 4, at large, 2 Inst 707; Bridg. on Buke Char., ch. 

l,pl. 1. 

(h) See the Poor of 'St Dunatani^. Beauchamp, 1 Gh. Cas. 198 ; 2 Inst 711 ; Bai- 
liffs, &c, of Burford «. Lenthall, 2 Atk. jSdl-, 15 Yes. 805. 
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Kras void at law. And that it was void at lalv, cannot be seriously doubted ; 
for the legatees were not then a corporate society, capable of taking it. 
Com. Dig., Devise, K ; 1 Roll. Abr. 609 ; Com. Dig., Chancery, 2, N, 1, &c. 
And it is a maxim, that the legacy must take effect at the death of the testa- 
tor, or be void at that time, and the' right vest in another. Per Lord Hard- 
wiCKE, Widmort v. Woodroffe^ Ambl. 636, 640. And if a court of chan- 
cery could not, in virtue of its general jurisdiction, take cognisance of, or 
sustain the bequest in tl^s suit, neither can the circuit court of the United 
States. 

If we could surmount the objection already considered, that this bequest 
is, under the present law of Virginia, deemed void, both in law and equity, 
and therefore, incapable of being decreed by this coui*t, we might entertain 
the other questions which have been made in this court. One of these ques- 
tions is, whether this court, as a court of equity, has a right to administer 
any charities, the administration of which would properly belong to the 
government of Yirginia jm parens patrice. It is certainly stated in books of 
aiuthority, that the king, sls parens patrice, has the general superintendence 
of all charities, not regulated by charter (3 Bl. Com. 427 ; 2 Fonb. Eq. b. 2, 
pt. 2, ch. 1, g 1, and note a),, which he exercises by the keeper of his con- 
science, the chancellor ; and therefore, the attorney-general, at the relation 
of some inf om^ant, when it is necessary, files, ex officio, an information in 
the court of chancery, to have the charity properly established.. And it is 
added, that the jurisdiction thus exercised does not belong to the court of 
chancery, as a court of equity, but as administering the prerogative r.nd 
duties of the crown. Cooper's Eq. PI. xxvii.; 2 Fonb. Eq. b. 2, ch. 1, § 1 ; 
Lord Falkland y. Bertie, 2 Vern. 342 ; Mitl. Eq. PI. 29 ; Bailiffs, dsc, of Bur- 
ford V. JLentJiaU, 2 Atk. 66.1. It may safely be admitted, that the govern- 
ment of a state, as parens patrtce, has a right to- enforce all charities of a 
public natuice) by virtue of ^ its general snperintendipg authority over the 
public interests, where no other person is intruj^ted with it ; and it seems also 
to be held, that the jurisdiction vested hy the statute of Elizabeth over 
charitable uses, is personal to the lord chancellor, and not in his ordinary or 
extraordinary jurisdiction in chancery, like that,«in short, which he exercises 
as to lunatics and idiots. Bailiffs of Burford v. ZenthaU, 2 Atk. 661 ; 
2 Fonb. Eq. b. 8, pt. 2, ch. 1, § 1, and note a. 

It may also be admitted, that where money is given to charity, generally 
and indefinitely, without trustees or objects selected, the king, as parens 
patriae, is the constitutional trustee, and may apply it as he pleases, under 
his sign-manual, and not under a decree of chancery. Moggridge y. Tfiack- 
weU, 1 Ves. 36, 83, 86, 86 ; MiUs v, JFkrmer, 1 Mcriyale 66 ; Baice v. Arch- 
bishop of Canterbury, 14 Ves. 364 ; Attorney- Generals, Matthews, 2 Lev. 
167. Where, however, the execution is to be by a trustee, with general, or 
some, objects pointed out, or to a trustee for indefinite and general charity, 
the court of chancery will take the administration of the trust. Moggridge 
V. ThackweU, 1 Ves. 86, 86 ; MiUs v. JFhmier, 1 Merivale 66. Whether, in 
such a case, upon an original hiU to establish the charity, the lord charcel- 
lor acts as the personal delegate of the crown, administering its prerogative 
in analogy to the 2MihoT\tj personally given to. him by the statute of chari- 
table uses, under a commission ; or w^ 'i^ther, as a court of equity, in virtue 
of its general powers, may^ perhaps, upon the authorities, admit of some ques- 
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tion : though iaj opinion u, that it belongs to the court, as a oonrt of equity, 
exercising jurisdiction to enforce a ^rcMt recognised and enforced by the law 
of the land i and I think this opinion is corroborated by the better authori- 
ties. Ibid.; Paice yr. Archbishop of UatUerburyy 14 Ves. 364 ; AtUmiey- 
General v. Wansay, 15 Ibid. 231 ; Attorney- General v. JPricey 17 Ibid. 371 ; 
Waldo V. Caleyy 16 Ibid. 206. Be this as it may, where there is a trust for 
a definite object, and the trust is, in point of law sustainable, there seems no 
reason why a court of equity, as such, may not take cognisance of such trust 
•at the suit of any competent party, whether the attorney-general, or a pri- 
vate interested relator, as well as of any other trust whose execution is 
sought. 2 Fonb. Eq. b. 3, pt. 2, oh. 1, § 1, note a, § 2, § 3, note i; Mogg- 
ridge v. JTiockweUj 7 Ves. 36 ; Attorney- General v. Brewet/^s Company y 1 
Merivale 495 ; Attorney- General v. JBowyer^ 3 Ves. 714 ; 2 Vern, 387 ; At- 
torney- GenercUv, Neweombey 14 Ves. 1, 7 ; White v. WhUe^ 7 Ibid. 428. 
If, therefore, by the law of Virginia, th^ bequest in this cade had been valid 
in law or equity, the trustees being marked out, and the objects being 
definite, there does not seem any reason why, at their instance, it might not 
have beefi executed in this as well as in any other court ojf equity. The 
court, in such a case, would carry into effect the intention of the testator ; 
nothing would be left to its discretion;, and it would, therefore, do precisely 
what a state court of chancery must do, acting as suc^h, or administering the 
prerogative of the goveminent sia parens pairim. 

In respeot to another question, whether the attorney-general be not a 
a necessary party to a bill in equity to establish a charity, or carry it into ef- 
feet, that must depend upon circumstances. • If the charity be indefinite, or 
- there be no trustees, or no personS competent to take, or the objects be of a 
general and public nature, it would clearly be proper, that the government 
to whom the superintendency of such charities belongs, should be made a 
party to the bill by their attorney-general. Thiii seems to have be^n the 
general course -established by the authorities. Cooper's Eq, Plead. 2], 22, 
102, 163 ; MoneU y. Zatosonj 2 Eq. Cas. Abr. 167, pi 13 ; 4 Vin. 500, pi 11; 
Attorney- General y. JPearce, 2 Atk. 87. But where, the charity is definite 
in its nature, and trustees are appointed to take or execute it, it is not per- 
cdved, why a suit at the instance of such trustees n^ay not properly be 
maintained, without the government being a party. MoneU v. Lawson^ 2 
Eq. Cas. Abr. 167^^ pi. 13 ; 4 Vin. 500, pi 11 ; Bridg. Duke, Charit. 386, 386 ; 
Chitty V. Parker^ 4 Bro. C. C. 38 ; ^non.,.3 Atk. 276 ; Attorney- General v. 
Newcombe, 14 Ves. 1, 7 ; Waldo v. Caley^ 16 Ibid. 206. 

Another question which-has been discussed in the argument is, whether 
a court of court of equity, sitting within one jurisdiction, can execute any 
charitable bequests for foreign objects, in another jurisdiction ; and it is said, 
in a technical sense, to be against the public policy of Virginia, to sustain or 
execute such bequests. There ia no statute of Virginia making such be- 
quests void; and therefore, if against her policy, it can be only because 
it would be against the general policy of all states governed by the com- 
mon law. The case of the Attorney- General v. The City of London^ 
8 Bro. C. C. 171 ; 8. c. 1 Ves, jr. 243 (Provost, c0c., of Edinburgh v. A^a- 
^ 5efy, Ambl 236 ; Oliphant v. Hendrie, 1 Bro. C. C. 671;, is relied on to es- 
tablish the general proposition. It was an information to establish a new 
scheme for a charity of Mr. Boyle, who by his will, in 1691, gave the resi- 
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due of his fortune to be laid out by his execnton for charitable and other 
pioQS and good nses, %t their discretion, bnt recommended that the greater 
partshoald be laid out for the ad-vanoement of the jObristian religion among 
infidels, v The charity had been establbhed under a decree of the court, and 
the property conveyed to the City of London, upon trust to lay out the rents 
and profits, in the advancement of the Christian religion, as the bishop of 
London, for the time being, and Lord Burlington should appoint. The 
trustees appointed the rents and profits to be paid'to an agent in London, £or 
the college of William and Mary, in Virginia, for this purpose, that the 
college should maintain and educate in the Christian religion so many In- 
dian children, as far as the fund would go, and that the president, &q,, 
thereof, should transmit accounts, and shoiUd be subject to rules given them, 
untU altered. This arrangement was ratified by the court. After the revo- 
lution, the present bill was filed for the purpose of taking away the charity 
from the college, because emancips^ted from the control of the court, and to 
have it disposed of by a new scheme. Upon hearing the cause, a decree 
was made accordingly, upon the ground, that the trusts to the college to 
coUvert neighboring infidels, ceasing for want of objects (there being now, 
as the court said, no neighboring infidels), the charity must be applied anew. 
S Bro. C. C. 171, 177. There Was also an intimation, at the argument, that 
the corporation was not now an existing corporation, and at all events, was 
not wiUiin the dontrol of the court. But the ground of the decision was 
as above stated. It is observable in this case, that the charity of Mr. Boyle 
was not, in terms or substance, limited to foreign countries or objects ; but 
the application to foreign objects was originally under the decree of the 
court. It certainly then furnishes no argument against, but an argument 
in favor, of the power of a court of equity, to apply even a general charity 
to foreign objects. 

But we need not rest here. There are other cases directly in point, in 
which bequests for foreign charitable objects have been sustained in equity. 
In the Provost, <jbc., of Edinburgh v. Atsbery, Ambl. 236, there was a devise 
of 85 00^. 6oi|th-sea annuities, to the plaintifi^s, to be applied to the mainten- 
ance of poor laborers, residing in'Edinburgh and the towns adjacent* Lord 
Habdwicke was of opini({n, that he could not give any directions as to the 
distribution of the money, tha^ belonging to another jurisdiction, that is, to 
some of the courts in Scotland ; and therefore, directed that the annuities 
should be transferred to such pei*son as the plaintiffs shall appoint, to be 
applied to the trusts in the will. So, in Ollphant v. Hetidrie, 1 Bro. C. C. 
671, where A., by will, gave 800^. to a religious society in Scotland,^ to be 
laid out in the purchase of heritable securities, in Scotland, and the interest 
thereof to be applied to the education of twelve poor children, the. court 
held it a good bequest. That case approaches very near to the case now at 
bar. In Campbell \. Bfadnor, 1 Bro. C. C. 271, the court held a bequest of 
7000^., to be laid out in the purchase of lands in Ireland, and the rents and 
profits distributed among poor pei*sons in Ireland, &c., to be good and valid 
in law. In Ciirtis v. Ilutton, 14 Ves. 537, the court held a bequest of per- 
sonal estate for the maintenance of a charity (a college) in Scotland, to be 
a valid bequest. In a still more recent case, a bequest of 10,000/.- in trust, 
with the magistrates of Inverness, in Scotland, to apply the interest and 
income for the education of certain boys, was held a valid bequest. Maok- 
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intaah v. TaufMend^ 16 Yes. 830. There is ako another oaae, Auamey- 
Oeneral v. Bishop of Chester, 1 Bro. G. C. 444, in which it was held, that 
a legacy given towards establishing a bishop in America was held good, 
notwithstanding none was jet appointed ; and the conrt directed the money 
to remain in conrt, until it should be seen whether any appointment should 
take place. Nor is the uniformity of the curretit of the authorities broken 
in upon, by the doctrine in I>e Oarein t. Xotoson, 4 Yes. jr. 438, note 
There, the bequests were to Roman Catholic establishments, or for the bene- 
fit of Roman Catholic priests, and were considered void, because tl^ey were 
illegal, and contrary to the policy of England, evinced by the express enact- 
ments of statutes on this subject. Cory v. Abbc4y 7 Yes. jr.. 490 ; High- 
more on Mortmain (1809), p. 84, ^o. It does not strike me, therefore, that 
there is any solid objection to the bequest, in the • case at bar, founded on 
the persons or objects being foreign to the state of Yirginia. 

But for the reasons already stated, the bequest being void, I am of 
opinion, that the. court ought to certify that opinion to the circuit court of 
Yirginia. 

CBBirmoATB. — ^This cause came on to be heard on the transoript of -the 
record of the court of the United States, for the fifth, oirouit, and the 
district of Yirginia, and on the question therein stated, on .which the judges 
of that court were dividjed i<i opinion, and which was adjourned to ^m 
jOonrt,and was argued by ooonsel: On bonsideratton whereof, this court 
is of opinion, that the phimtifis are incapable of taking the legaey for which 
this suit was instituted ; which opinion is ordered to be certified to the said 
oirpnit oonrt(a) 

*The DnmrA Pabtoba : The SPAmnR OoKBtiL, Olaimant [*52 

Oimttoar.' 

tbt^4giifHnama!^ of the ITidted Btetes hftTlng fttoogntotd' ib/b i^dstenoe of .a cMi ww betfreen 
Bpaia andlMroiDkiilM, bnl iwahring nsntnil, tin Marts Offtht Unkm anbooiid to oonaldefr m 
lawful, thoa^ aiota irideh war anUioriaaai and which the naw gofanmanta hi Sooth Amafioa* 
tdky diraot ag Jnai thfl^r enaooty. . 

tTnleaa the naatral ri^t of the United Statea(aa aaoertaioedby the law of nation^ the acta of oon- 
greaa and treatiee) ue Tidated by the crnleera aaiUng under oommiaaiona from thoae govem- 
HMqlfl^ cm»tiirea 1^ them an to be viagarded by oa aa other eaptnrea, jure MB, are regarded ; 
the legaU^ of whkh cannot be deteimhied in the ooarta of ^ 

Wjbere tbe^pleadinga In a prias^ or other admiralty oaoae, are too informal and defective to pro- 
nounce a final decree npon the merita, the canae will be remanded to the dreoii court, with 
directiona to permit the plcadingB to be amended^ and. for farther prooeedinga. 

4JPPXAI. from the Cir^t Court of Massachusetts. The petition or libel, 
in this cause, by the oohsui^ his CaUiolic Majesty at Boston, alleges and 
propounds : 1. That there lately arrived at the port of New Bedford, in this 
district^ and is now lying in the said port of New Bedford, a Spamsh vessel, 
called the Esperanca, otherwise called the Divina Pastora, having on board 
a cargo, consisting of cocoa, cotton,'indigo, hides and hoimsyof great value, to 
wity of the value of $10,000; that the said vessel is navigated by seven personi^ 

r 

  ' I I I 11 !■ ■! ■< ■! I  ■■■■!■■■ II      I  n il,  1^ 

(a) See Appkhdb^ Note 1, on Charitable Bequests. 

-^ The-Neu8tra Senora de la Garidad, jxwi, p. 497. 
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who are all Amerioan citizens, as he is informed and believes ; and that there 
*53l ^^^ °^ *other persons on board of said vessel, and none other were on 

-* board when the said vessel arrived at said port. That the. aforesaid 
persons say, that the said vessel was bound on a voyage from Laguayra to 
Cadiz, in Spain, and that she was captured by a privateer, or armed vessel, 
sailing under a flag, which they denominate the flag of La Plata ; and that 
they did intend to carry said vessel to some port in the West Indies, but, 
afterwards, came into the port of New Bedford. 2. That the said vessel 
and cargo purport to have been consigned to Antonio Seris, a merchant at 
Cadiz. 3. That the said consul verily believes, that the said vessel has been 
captured and brought into the aforesaid port, contrary to the law of nations, 
and in violation of the rights of the said Antonia Seris, and that the said 
Antonio is justly and lawfully entitled to the possession of the said vessel 
and her cargo : concluding with a prayer, that the process of the court may 
issue, directed to the marshal of this district, or his deputy, requiring of 
them, respectively, to take the said vessel and cargo into custody, to the 
end, that due inquiry may be 'made into the facts pertaining to this oase^ and 
that the property may be adjudged^ decreed and restored, according to the 
just rights of whomsoever may be therein intere&ted, and according to law 
and the comity which the United States have always manifested towards 
foreign nations. 

The plea and answer of " Don Daniel Utley, a citizen of the free and 
independent United Provinces of Bio de la Plata, dkc, in behalf of himself 
«_ . 1 and all concerned, in^ the capture ot the Spanish polacre brig *Divina 

-* Pastora and her cargo, to the libel and petition exhibited by Don 
Juan Stoughton, consul of his Catholic Majesty, &c.," sets forth, that the 
said Utley, by protestation, and not confessing or acknowledging any of the 
matters and things in the libellaut's petition and libel contained, to be true, 
in such manner and form as the same are therein and thereby alleged, for 
plea to the said libel and petition^ says, that the United Provinces of Bio 
de la Plata, in South America, are free and independent states, and as such, 
* have the power to levy war and make peace, raise armies and navies, '^fec. 
And that the Supreme Provisional Director of said provinces, at the fort of 
.Buenos Ayres, on the 25th day of October 1815, commissioned a certain 
schooner, called the Mangoree, to cruize against the vessels and effects of 
the kingdom of Spain, and the subjects thereof, excepting only the Spanish 
Americans who defend their liberty, and authorized one James Barnes to act* 
as commander of said schooner, and to seize and capture the vessels and 
effects^ of European Spaniards, and bring them within the government of 
the United Provinces, for adjudication, according to the law of nations, 
Ferdinand VIL, king of Spain, then being at war with said provinces, and 
general reprisals having been granted by said provisional government against 
the European subjects of the said king. That said schooner Mangoree, bear- 
ing the flag of the said independent provinces, sailed on a cruise from the 
harbor of Buenos Ayres, within the said provinces, on or about the flrst day 
*55l of January 1816, by virtue of said commission. And having touched 

^ *at Port-au-Prince, in the island of Hispaniola, sailed again on said 
cruise, and on tbe 3l8t of October 1816, on the high seas, &c., captured the 
polacre brig Divina Pastora, belonging to the said king, or to his European 
subjects, on board of which brig said Utley was put as prize-master. And 
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the original crew of said prize was taken oat by the said Qames, &e.^ and pni 
on board of said schooner Mangoree, and a prizeKsrew sent on board the 
Pastora. And the said Barnes, Ac, then appointed said Utley to the com- 
mand of the said prise, and delivered to him a copy of his commission, Ac,, 
which the said IJtley now brings with him, and respectfully submits to the 
inspection of this honorable court. And thereupon, the said Utley pro- 
ceeded to navigate the said prize from the place where she was captured to 
Port-au-Prince,, in the island of Hispaniola, for the purpose of there procur- 
ing supplies and provisions, and thence proceeding to the port of Buenos 
Ayrei^. The plea then proceeds to state, that in the prosecution of the voy- 
age, the prize-vessel was compelled, by stress of weather, and want of pro- 
visions and water, to put into the port of New Bedford ; and concludes with 
alleging, that by the law of nations, and the comity and respect due from 
one independent nation to another, it doth not pertjun to this, court, nor is 
it within its cognisance, at all to interfere, or hold plea respecting said brig 
or goods on board, so tak6n as prize of war, and a prayer for restitution, 
with costs and damages. 

The replication of the Spanish consul states, that inasmuch as the said 
Utley, in his plea, admits .that *the said vessel, and the cargo laden r^.^ 
on board, were, on the 3 1st day of October 1810, the property of a. '- 
subject or subjects of his majesty Ferdinand YlL, the said consul claims the 
same, as the property of such subject or subjects, the names of whom are to 
him, at present, unknown \ ezceptiug that he verily believes the same to be 
the lawful property of Antonio Seris, as he, in his petition, hath set forth : 
and avers, that the same ought to be restored and delivered up for the use 
of the Spanish owner or owners. The replication then proceeds to aver, that 
as the said vessel is stated in the plea to have been captured on the high 
seas, by a certain armed vessel called the Mangoree, commanded by one 
James Barnes, which armed vessel is stated to have been commissioned under 
a certain authority called the United Provinces of Rio de La Plata, in South 
America, the said capture and seizure, d;c., were piratical or tortious, and 
contrary to the lawful and well-known rights of the faithful subjects of his 
said majesty, to whom the same belonged at the time of such capture, Ac, 
and that no right of property thereby vested in the said Barnes or Utley, or 
any other person or persons who were navigating and sailing in the jsaid 
armed vessel called the Mangoree : Ist. Because, at the time when the said 
pretended capture as prize of war was made, Ac, 'the several provinces, 
situate in South America, and near to the river called Rio de La Plata, were 
provinces and colonies of his said majesty Ferdinand VII., and now arc pro- 
vinces «nd colonies of his said majesty ; and that the same had boon, for 
^sKong course of years, provinces and colonies of the successive *kingR r^_^ 
of Spain ; and that all the people, persons and inhabit-ants dwelling *■ 
therein, were, on the 21st day of October 1815, and for a long time before 
had been, apd now are Spauisli subjects, and did at the aforesaid times, and 
now do owe allegiance and fidelity to his said majesty. 2d. Because the 
said subjects and persons, dwelling in the said provinces and colonics in 
South America, had not, on the 25th day of October 1815, nor had any, or 
either of the said subjects and persons, then, or at «iny other time, any law- 
ful right, power or authority, to commission any vessel or vessels, or any 
person or persons whomsoever, to wage war against him, theSM4 F<^rr1inand 
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VIL, nor against liis snbjeots, or their persons or property, by sea or else- 
where ; and that no person or persons whomsoever ooold lawfully receive 
and take from any person or persons, in any of the said colonies or provin- , 
oes, any commission, power or authority, of right, to wage war and make 
captures of any property on the high seas. 8d. Because all captures made 
on the high seas, under the pretence of power or authority derived from, or 
in virtue of any such commission as set forth in said plea, is unlawful and 
piratical ; and that all pretended captures and seizures, as prize of war, of 
property belonging to the subjects of his said majesty, when made under 
such commissions as aforesaid, are cognisable by the courts of nations at 
peace and in amity with his said majesty, which hold pleas of admiralty and 
maritime jurisdiction, and tal^e cognisuice of cases arising under the law of 
4i.g1 nations, whenever the pA>perty so captured is found within *their 

-' respective jurisdictions. And as a further ground for the claim of 
restitution to the ori^al Spaniah owners, the replication recites the 0th, 
0th and 14th articles of the treaty of 1795, between the United States and 
Spain. And as a further ground for the claim, it alleges, that the papers, 
exhibited with the plea, and by which the capture is pretended to be justified, 
are false and colorable ; that the prize-crew did not speak the Spanish 
language, and were shipped at Port-au-Prince ; that one of the crew stated 
in his affidavit, that the flag of the privateer was obtained at that place ; 
and that all of them stated, that the Divina Pastora, from the time of her 
capture, was ordered for, and bound to the same place, all the captured 
persons having been previously taken out of her, and put on board the priva- 
teer. And concludes with renewing the averments of. the. piratical and 
tortious capture, and praying that restitution of the property may be decreed' 
to him, the Spanish consul, to be held for the right owners or owner thereof, 
who are subjects or a subject of the king of Spain. 

Upon these pleadings, farther proceedings were had in the district court, 
nnder which a decree was pronounced of>«estitution of the vessel and cargo 
to the libellant, for the benefit of the original Spanish owners. This decree 
was afiirmed, proformd^ in the dronit court, and the cause was brought by 
appeal to this court 

Winchr, for the appellants, argued, that there was nothing stated in the 
*5fi1 &1^®§>A^^^^ o^ ^be Spanish ^consul, or in the other plei^dings in the 
^ cause; by which a prize court of this country could take jurisdiction 
of this capture. Nothing was alleged to show that it was made within our 
neutral territory, or in violation of our neutral rights, by an armament fitted 
out, or -augmented in our ports ; the only two oases in. which the tribunals 
of a neutral country can assume jurisdiction of captures made Jure beUL 
The present capture was made/urtf bdli^ because made under ^ commission 
from the United P*rovinces of the Rio de la Pbita. The government of the 
United States recognising the existence of a civil war between Spain and 
the United Provinces, but remaining neutral, the courts of the United 
States must consider as legal, those acts of hostility which war authorizes, 
and which the new government may direct Against the parent country. 
United ikates v. Palhierj 3 Wheat; 010, 6S4; Possession under the capture 
is primd facte evidence sufficient to maintain that possession, unless it is 
shown that the libellants have a better right. But that j^ssessicm is admit- 
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tedy and nothing is diown by the pleftdingt, to anthoriie the ooorts of this 
country to divest it from the oapton. Tbete is no infraction of the treaty 
with Spain pleaded^ which can givd oar courts Jurisdiction to restore to the 
former Spanish owneta. The 6th and 9th articles of the treaty of 1796 are 
the only articles which can have any bearing upon the case, and these only 
proyide for restitution, where the capture is made within our territorial 
UmitSy or, where it is made by pirates. But it is not pretended, that the. 
present capture *wa8 made within our territorial jurisdiction ; and p^^ 
ths court, has already determined, that a capture under a commission *■ 
from the revolted^lproyinces is not a piratical oaptore. 

Webster and 2>. JB. Ogden^ contra, contended, that the district courts of 
the United States are courts of the law of nations, and that a general allega- 
tion of a marine tort, in Tiolation of the law of nations, is sufficient, pn$nd 
fotcUj to give them jurisdiction, where the captured property is ^brought 
within our territory. As a general allegation of ^priae is sufficient ( T%e Ibr- 
HinOy 1 bods. 284 ; 7%e AdeUMj 9 Or. 244) ; so is a general allegation of an 
unlawful capture. It then becomes incumbent upon the captors to show, 
that the capture was made under a commission from a sovereign pow<er in 
amity with the' United States. A neutral tribunal has a right to inquire. 
Whether the commission was regularly issued- by a conq>etent authority, in 
order to see whether the capture was piratical, or in the exercise of the law- 
ful rights of war. Talbot v. Jansen^ 3 Dall. 159 ; L^InvincibUy 1 Wheat. 
258 '; .1 Sir L. Jenkins 727. The general rule, unquestionably, is, that thd 
courts of the captor's country have the exclusive. cognisance of all seisures 
as prize : but to this rule there are exceptions, as ancient, and as firmly es- 
tablished as the rule itself. Among these is the case of a capture made by 
an armament fitted out or augmented within neutral territory! A captnro- 
thus made in violation of the neutral sovereignty, ^deprives the courts r^i^. 
of the belligerent country of their exclusive jurisdiction, anc( confers '- 
it on the courts of the neutral state, who will exercbe it by making restitu- 
tion to the injured party. Ihlbot v. Janseriy 3 DalL 133, 164 ; Jlie Akrta^ 
Cranch 359, 304. The acts of congress, and the Spanish treaty, prohibit- 
ing the equipment of armed vessels in our ports; and imposing the obliga- 
tion to restore captures made by them,* are merely accumulated upon the pre- 
existent law of nations, which equally prohibited the one, as an injury to 
friendly powers, and enjoined the other, as a correspondent duty.(^r) But 

(/I) Yattol, lib. 3, c. 7, |104-5 ; 2 Ruthcrforth, c. 9, § 10, p. 5o3; Martens on 
PriTAtcers, §13, p. 43; Burlsmaqui, p. 4, c. 8, S2Q, 21, 23; 2 Sir L. Jcnkins,.727, 72a 

**So that upon thiH whole matter of fact, there do arise two questions: The one, 
whether the commission whereby this Ostcnder was taken, is a gooil conmiission ? The 
other, wlH'tlier this capture was not a violence to tlmt protection and safc^guard, which 
your majcKty^s authority afiords unto strangers, coming u|M>n their lawful occasions 
towards any of your maje:9ty*s harbors or ports 1* \& to the commission, His true, his 
majesty of Portugal is not obliged, in granting out commissions, to take his measures 
from the English, or any other foreign style ; yet the general law determines all com- 
missions (most especially, such as this is) to be atnelijuris^ and not to be further 
extended, cither by inferences or deductions, than the express woixls <k> naturally 
import Sk> that, whatever the meaning of that clause be, viz., that Dc Bills may set 
out a man-of-war, and what other vessels shall be necessary for him (as if he might 
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even if this were not the law *of nations, the treaty with. Spain and the 
acts of oongress make it the law of this court. '^ Every treaty," says 
♦631 ®^ Scott, " is a part of the private ♦law of that state which 

^ enters into it." IT^e £!mroom, 2 Rob. 8. iHiis principle of publite 
law is expressly recognised by *6ar municipal constitution, in which treaties 
entered into by the United States, are declared to he a part of the supreme 
law <^ the land.; The Spanish treaty and. the acts of oongress-pronouiiping 
the illegality of captures in violation of our neutrality, tibe duty to. restore 
the captured property to the original owner follows, as a corollary. Sup- 
posing the allegations to be sufficiently pleaded, the proofs will iully autho- 
rize the coT^rt in decreeing restitution to the original Spanish owners in this 
case. But if the court should be of opinion, that the pleadings are defec- 
tive, it will not dismiss the injured party, but will permit him to assert his 
rights in a new allegation. The Adeline^ 9 Cranch 2^84 ; The JEdward, 1 
Wheat. 261, 269 ; The Samuely Ibid. 18 n. 

Mabshaix, Ch. J., delivered the opinion ot the oqnrt. — ^The decision at 
the last term, in tihe case of the UnUed StcUes y.- Palmer^ S Wheat. 610, 
establishes the principle, that the government of the United States, having 
recognised the existence of a civil war. between Spain and her colonies, but 
^ . ^ remaining neutral, the (Courts of the Union are bound to consider as 

y . lawful those acts which war authorizes, and which ♦the new govem- 



hayp several vessels at sea, at one and the tome time, and yet, himself and his commis- 
sion can be but in one of them), it cannbt be said, that he hath liberty to substitute or 
depute another to act in his place, since there is no such power of deputation igiven 
him by his commission. Much less can a copy or translation be authentic, wheji 
there is no clause providing to that effect in the original ; especially, in this case, whidi 

- is as little favorable as can be in the eye of the law. 

**The second question is, as I humbly conceive, best resolved out of a declaration, 

( which your majesty's grandfather,, of blessed memory, published in the year 1604, in 
reference to these hostilities, in these words : * Our pleasure is, that within our ports, 
havens, roads, creeks, or other places of our domii^on, pr so near to any of oilr said 

-portis'or havens, as may be reasonably construed to be within that tidal liihits or pre- 
cinct, there shall be ^no force, violence, or surprize or oflfence, suffered to be done, 
either from man-of-war to man-of-warj or from man-of-war to merchanti Ac., but that, 
all ^f what nation soever, so long as they shall be within >those our ports and pikices of 
jurisdiction, or where our officers may prohibit riolence,. shall bia understood to be 
under our protection, and to be ordered by coinse of justice, &c. And that our officers 
and subjects, shall prohibit, as much as in them lies, all hovering of nien-of-war, &c., 
so near the entry of any ^)f our havens >or coasts ; and that they shall receive and suc- 
cor all merchants and others, that shall fall within the danger of any such as shall 
await our coasts, in 'so near places to the hindrance of trade to and from our kingdoms.' 
K* Sa that, considering this shallop set out of your' majesty's port, where it hovorod 
'for prey ; since it was manned for the most part with youf majesty's Subjects, contrary 
ix> the moaning of the 4th and 6th articles of the treaty with Spain, made in the ydar 
1680 ; siiKe the surprisal was made in the night, not by force of arms, but by abusing 
your niajesty'j; name and authority ; sinee thei true oomniission was neither pretended, 
showed, nor, indeed, on board at the time of the capture ; I. am of opinion, that the 
capture was unduly made, ahd that<1^e Ostender ou^ht to have his ship and goods 
restored^ to him, and that the cotnmahder in the shallop, and the English •»on l^rd, 

,. descne to be punished. All whic^ 1 do, with all humility, subn^it to' your, niajcfsty's 
royal wisdom." ^ Iv Jnruia. 
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mento in South Amerioa may direct against their enemy. Unless the nentral 
rights of the United States, aa ascertained by the law of nations, the acts of 
congress, and treaties with foreign powers, are violated by die cmisers sail- 
ing under commissions from those governments, captures by them aire to be 
regarded by us as other captures. Jure beUi, are regai^ded ; the legality of ' 
which cannot be determined in the courts of a neutral country. If, there- 
fore, it appeared in this case, that the. capture was made, under a regular 
commission from the government established at Buenos Ayres, by a vessel 
which had not committed any^ violation of our neutrality, the captured prop- 
erty must be restored to the possession of the captors. But if, Xm the other 
hand, it was shown, that the capture was made in violation of our neutral 
rights lind duties, restitution wquid be decreed to the original owners. 

But the pleadings in this case are too informal and defective, to pro- 
nounce a final decree upon the merits. The proceedings in the admiralty 
must always contain, at least, a general allegation of such a nature as will 
apply to the case, as of prize, &G. The court has always endeavored to keep 
these proceedings within some kind of rule, though not requiring the same 
technical strictness as at common law. Here, the pleadings present a case 
which may be consistent with the demand of the former owners f ot restitu- 
tion, but which is tied up to such a stat^ of facts as, if proved, will not 
authorize it ; and will not admit the introduction of evidence varying from 
the facts alleged. The decree of the circuit dourt must, therefore, *be r^,^^ 
reversed, and the cause remanded to that court, with directions to I 
jpermit the pleadings to be amended, and for further proceedings. 

Cause |pemanded.(a) 



.V 



(a) It is a principle which has been fr^uently laid down by this coiitrty th^it it is the 
exclusive right of governments to acknowledge new states arising in the reyolutions of 
the world, and until such reoognitioQ by our govemment, or by the goTernment of the 
empire to which such new state previously belonged, courts of justice are .bound to. 
consider the ancient state of things as remaining unchanged. Rose v. Himely, 4 Cranch 
292; Gelston t>. Hoyt; 8 Wheat. 824. The distinction between the recognition of the 
independence pf a ncwly>constituted gOTeinmenti which separates itself from an old- 
estabUshed empire, and the recognition of the existence of a ciyil war between' such 
new government and the parent countryj is obvious. In the latter case, the very object 
of the contest is, what the former supposes to bo decided But in the meantime, all the 
belligerent rights which belong to anciently-established governments, ex^pt sO far as 
they may be restrained by treaty stipulations, belong to both parties. The obligations 
which neutnlity imposes, are also to be fulfilled towards each party. What are those 
obligations^ and how they may be affected by the misconduct of the belligerents, has 
been frequently made a subject of decision in this court 

Thus, where the commander of a French privateer, called the Citizen Gcnet^ having 
captui^ed, as prize, on the high seas, the sloop Betsey, sent the vessel into the port of 
Baltimore ; and upon her arrival there, the owners of the sloop and- cargo filled a libel 
in the district court of Maryland, claiming restitution,, because the vessel belonged to 
subjects of Sweden, a neutral power, and the cargo was, owned jointly by Swedes, and 
by citizens of the United States, alsO neutral; it was held, that the district court of 
Uaryland had jurisdiction competent to inquire^ and to decide, whether in such case, 
restitution ought to be ''luade to. the claimants, or either of them, in whole or in ^^^ 
part ; that is, whother such restitution could be made consistently with the law '- 
of nations, and tli^ treaties and laws of the United States. Glass «. The Betsey, 
8 Dall. 0, 10. This case has been sometimes critkiaed, to involving a denial of the 
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tmquestionable principle of public Uw, that the jndidAl cognisaiwe of prizoe belongs 
excluslTcly to the tribunals of the captor^a countiy, with the admitted cxoeptiooa of a 
violation of neutral sovereigntj, either in making the capture, or fitting out thto arma- 
ment with which it is' made, within the neutral territory. But, as is f ery justly 
observed by the court in the case of The Invincible, the only point settled by the case 
of' Glass e. The Betsey was, that the courts of the neutral country have jurisdiction of 
captures made in violation of its neutrality^ and the case was sent back with a view . 
that the district court should exercise jurisdietidn, subject, however, to the law of 
nations on this matter, as the rule to govern its decision. 1 Wheat 257. So also, it 
was held, in the same case, that no foreign power can, ci right, institute or erect any 
court of judicature, of any kind, within the juris<JUction of the United States, but such 
only ^ may be warranted by, and be in pursuance of treaties : and that the admiralty 
jurisdiction which had been exercised in the United States, by the consuls of Franco, 
in the beginning of the war of 1798, not being so warranted, was UlegaL Glass o. The 
Betsey, 8 Pall. 6, 16. 

The di8tri<jt courte of tho United States have no jurisdiction on a libel for damages 
for the capture of a vesfifel as priKe,.by the commissioned cruiser of a belligerent ];)0wcr, 
although the captured vessel is alleged ib Belong to citizens of the United Spates, and - 
although the capturing vessel and her commander be found and proceeded against 
within the jurisdiction of the court; the'captured Vessel having been captured and car- 
ried infra prasidia of the captors. United States «. Peters, 8 Dalh 121. 

The capture of a vessel from a belligerent power, by a citizen of the United States, 
under a commission from another belligerent power (though the captor sets up an act of 
4igm expatriation, not carried into effect by a departure from the United ^States, with 
an intention to settle permanently in another country), is an unlawful capture, 
and the courts of the United States will decree restitution to the original owner. Tal- 
bot 9. Jansen, 8 Dall. 138, 164. A capture by a citizen of a neutral state, who sets up 
ail act of expatriation to justify it, is unlawful, where the removal from his own country 
was by sailing, cum doU et eulpa^ in the capacity of a cruiser against friendly powcrsL 
Ibid. 158. Quceref Whether a citizen of the United States, expatriating himself accord- 
ing to th6 law of a particular state of the Union, of which he is also a citizen, can be 
considered as having lost the cliaractcr of a citizen of the United States, so as to bo 
authorized tO/Capture under a foreign commission the property of powers in nmtty with 
the United States ? Ibid. 153. A capture by a vessel, built, owned and fitted out as a 
vessel of war, in a neutral country, is unlawful, and restitution of the property captured 
by such vessel, will be decreed by the courts of the neutral country, if brought within 
its jurisdiction. Ibid. 155, 1G7. Every illegal act committed on the. high seas, docs not^ 
amount to piracy; a capture, although not piratical, mtfy be illegal, and of such a 
nati^rc as to induce the court to award restitution. Ibid. 164, IGO. A capture made by 
a lawful l3'-;Commissioncd cruiser, through the meclium ahd instrumentality of a neutral, 
who had no ri^^ht to cruise, is unlawful ; and the property captured will be restored by 
the neutral state, if brought within its jurisdiction. Ibid. 155, 167. Tlie exemption of 
belligerent captures, on the high seas, from inquiry by neutral courts, belongs only to 
a belligerent vessel of war, lawfully commissioned; and if a vessel claims that exemp- 
tion, it is the duty of the court, u]X>n application, to make inquiry, whether she is tho 
vessel she pretends to be. Ibid. 15U. If, ui)on such inquiry, it appears, that the vessel 
pretending to lie a lawfnl cruiser, is really not such, but uses a colorable commission 
for the puri>oses of plunder, slie 4s to ha considere<1, by the law of nations, so far at 
least, as the title of property or right of possession is concerned, in the same light 
as having no conunission at all. Ibid. Prim/i facie, all piracies and trcs]iasscs coni- 
ng-, niittcd against the general law of nations, *arc inquirable, and may I)c procc<Hle<l 

* against, in any nation, where no si^ecial exemption can l)e maintainc<l, either by 
the general law of nations, or by some treaty which forbids or restrains it. Ibi<L 
160. 

Where a vessel Monging to one belligerent was cai>ture<l by another belligerent, and 
being abandoned on the high seas by tho captors, to atoid the necessity of weakening 
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their force by manTiIng the prize, was found and taken possession of hj dtisens of thd 
United States, and brought into a {^ort of this country, and libelled in the district court 
for salvage; it was held, that the district court had jurisdiction upon the subject of 
salvage, and consequently, a power of determining to whom' the residue of the property, 
after payment of salvage, ought to be delivered. McDohough «. The Mary Ford, 8 
DalL 188, 108. In this case, the captors acquired, immediately on the capture, such a 
right as no neutral nation could justly impugn or destroy; and it could not be said by 
the court, Chat the abandonment of the captured vessel revived the interest of the 
original' proprietors. One-third of the value of tiie property was, therefore, decreed 
to the neuti^ salvors, and the residue restored to thccaptors. Ibid. This case has been - 
sometunes supposed to involve the inconsistency of a neutral tribunal assuming juris- 
diction of the question of prize or no prize, as an incident to that of salvage. But an 
attentive examination of the case Will show, that Uiis is a mistaken supposition. The 
court do not enter into the question of .prize between the belligerents, but decree the 
residue to the late possessor: thus, making the fact of possession, as between the bel- 
ligerent parties, the criterion of right lliose points which could be disposed of, with- 
out any reference to the legal exercise of the rights of war, the court proceed to deksidc ; 
but those which necessarily involve the question of prize or no prize, they remit to 
another tribunal L'lnvindble, 1 Wheat S0O. 

Where the ves^jsl which captured the prize in question, had been built in th^ United 
States, with the eximsss view of being employed as a privateer, in ease the then exists 
ing differences between Ghreat Britain and the United States should terminate *in r«^^ 
war; some of her equipments were calculated for war, though frequently used 
by merchant ships; she was tubtequently sold to a subject of one of me belligerent 
powers, and' by him carried to a port of his own country, where she Was completely 
arn^ed, equipped and flinilih«d with a coomiission, and afterwards, sailed on a cruise, 
and captured the priMt I^Wii hdd, that this was not an illegal outfit in the United 
States^ so as to invalidate tfii eaptitrs^ and givQ their courts jurisdiction to restore to 
the original owner ^e oapliursd property. Hoodie e. The Alfred, 8 Dall 807. A mere 
replacement of the force of a privateer, in a neutral port, is not such an outfit and 
equipment as will invalidate the CH»tQres made by her, and give the courts of the neu- 
tral country jurisdiction to restore the captured property to the original owner. Hoodie 
9, The PhoBbe Anne, 8 DalL 819. 

A vessel and cargo belonging to citizens of the United States was captured as a 
prize by a cruiser belonging to one of the belligerent powers, oH the high seas, And run 
on shores within the territory of the United States, by the prizi-mastor, to avoid re- 
capture by the other belligerent, and abandoned by the priseHMw; the vessel and cargo 
were then attached by the original owner, and an agreement was entered into by the 
parties, that they should be sold, and the proceeds paid into the district court, to abide 
the issue of a suit commenced by the owner against the captors for damages : held, tliat 
they were responsible for the full value of the property injured or destroyed, and that 
whatever might originally have been the irrqpilarity in attaching the captured vessel 
and cargo, it was obviated by tlie consent of the captors that the prize should bo sold, 
and that the proceeds of the sale should alndo the issue of the suit Del Col e. Arnold, 
8 Dall. 283. The consistency of the court in this case cannot be vindicated with the 
same facility as in that of The Marf-Ferd. *' We are, however, induced to believe, 
from several circumstances, that we have transmitted to us but an impcifect sketch of 
the decision ih that case. The brevity witii which a Case is reported, which we are in- 
formed, had been argued successively at tfro terms, by men of the first legal, talents, 
necessarily suggests tliis opinion ; and when we refer *to the ctuo of The Gassius r^^^ 
(United States e. Peters), decided but the term preceding, and observe the cor- 
rectness with which the law applicable to this case, in principle, is laid down in the 
recitals to the prohibition, wo are confirmed in that opinion. But the cose itself (that 
of Del Col r. Arnold) furnishes additional confirmation. There is one view of it in 
which it is reconcilable to every legal pi-inciplc. It appears, that when pursued by the 
Terpsichore, the Grand Sachem was wholly abandoned by the prize-erew, and left in 
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possession of one of the original American crew, and a passenger; that in their possei^ 
sion, she was driven within our territorial limits, and was actually on shore, when the 
prize-crew resumed their possession, and plundered and scuttled her. Supposing this 
to have been a case of total derelict (an opinion, which, if incorrect, was only so on a 
point of fact, and one in support of which much might have been said, as the prize- 
crew had no proprietary interest, but only a right founded on the fact of iwssession), 
it would follow, that the subsequent resumption of possession was tortious, and sub- 
jected the parties to damages. On the. propriety of the seizure of the Industry, to 
satisfy those damages, the court giYQ no opinion, but place the application of the pro- 
.ceeds of the «ale of this vessel, on the gi'ound of consent; a principle, on the correct- 
ness of the application of which to that case, the report affords no ground to decide.'' 
The Invincible, 1 Wheat 259, 260. 

A public Vessel of war belonging to a foreign sovereign, at peace with the United 
States, coming into our ports, and demeaning herself in a friendly manner, is. exempt 
from the jurisdiction of the courts of the country. The Exchange, 7 Cranch 116. 
If. there be no prohibition, the ports of a friendly nation are considei'ed as open to the 
public ships of all other nations with whom it is at peace, and they entei* such ports, 
and remain in them, under the protection of the government of the place. Ibid. 141. 
Whether the public ships of war enter tlie ports of another friendly nation, under the 
Ucense implied by the absence of any prohibition, or under an express stipulation by 
treaty, they are equally exempt from the local jurisdiction. Ibid. 141. Where the pri- 
**T1\ ^'^ vessels 'of one nation * enter the ports of another, under a gcnenil implied 

^ permissi6n only> they are not e;cempt from the local jurisdiction. Ibid. 143. 
The sovereign of the place is capable of destroying the implication, under which 
national ships of war, entering the ports of a friendly power, open for their reception, 
are considered as exempted by the consent of that pow^ from its jurisdiction. He 
may claim and exercise jurisdiction over them, either by employing force, or by sub- 
jecting sudi vessels to the ordinary tiibunals. Ibid. 140. But until such power be 
expressly exerted, those general provisions which are descriptive of the ordinary jwis- 
diction of the judicial tribunals, and give an individual, whose property has been 
wrested from him, a right to claim tliat property in the courts of the country where it 
is found, ought not to be so construed as to give them jurisdietion in a case, in which 
the sovereign power has impliedly consented to waive its jurisdiction. Ibid. 146. Upon 
these grounds, it was determined, in this case, that a public vessel of war, belonging to 
the Emperor Napoleon, which had before been the property of a citizen of the United 
States, and, as alleged, wrongfully seized by the French, coming into our ports, and 
demeaning herself peaceably, could not be reclaimed by tiie former owner in the tribu- 
nals of this' country. Ibid. 

The general rule as to the prize jurisdiction is, that the trial of captures made on the 
high seas, jure helUy by a duly-commissioned vessel of war, whether from an enemy or 
a neutral, belongs exclusively to the courts of thatnhtion to which the captor belongs. 
The Alerta, 9 Cranch 859, 864. But to this rule there are exceptions as firmly estab- 
lished as the rule itself. If the capture bo made within the territorial limits of a noik- 
tral couutry, into which the prize is brought, or by a privateer which has been illegally 
equi])pcd in such neutral country, the prize courts of such neutral couutry not only 
possess. the power, but it is their duty, to restore the property so illegally captui*cd to 
the owner. Ibid. 864; Tal1x)t «. Jansen, 8 Dall. 188; Ibid. 288, note. A neutral 
nation may, if s^ disposed, without a breach of its neutral character, gi*ant permission 
to both belligerents to e<]uip their vessels of war within its territory. But withoiit 
such permission, the subjects of tlie belligerent powerw have no right to equip vessels, 
^^^, or to au^'Mient their force, cither ♦with anns or with men, within the tcnitory 
'■'J of the neutral nation. Tlic Alerta, 9 Crandi 30.j. All captures made by means 
of Kuclie(|uipim'nts of vessels, or augmentation of their force, within the neutral tcr- 
ritorj', are illc'^ul in respect to the neutral nation, and it is comi>etent for its courU to 
punish th(! oflcmlcvs, and in case the prizes take'n by them are brought :it\fra i^ntftthWi^ 
to order them Jo be ix'storcd. Ibid.. £vqn if there were any doubt a.s to the rule of 
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the law of nations on the subject, the illegality of equipping a foreign vessel of war 
within the territory of the United States, is declared by the act of June 5th, 1794, 
c. 220, (a) and the power and duty of the proper court of the United States, to restore 
the prizes made in violation of that act, is clearly recognised. Ibid. To constitute an 
illegal equipment or augmentation of the force of a vessel, within the territory of the 
United States, it is immaterial, whether the persons enlisted are native citizens, or for- 
dgners domiciled within the United States. Neither the law of nations, nor the act of 
congress, recc. lises any distinction in this resi)dct, except as to subjects of the foreign 
state in whose service they are so enlisted, being transiently within the United States. 
lUd. 866. 

During the late war between the United States and Great Britain, a French privat- 
eer, called the Invincible, and duly commissioned) was captured by a British cruiser, 
afterwards re-captured by a private armed vessel of the United States ; again captured 
by a squadron of British frigates; again re-captured by another United States privat- 
eer, and brought into a port of the United States for adjudication. Restitution on 
payment of salvage was claimed by the French consul, on behalf of the owners of 
the Invincible. A claim was also intei*posed by citizens of the United States, who 
alleged,.^ that their property had been unlawfully taken by the Invincible, before her 
first capture, on the high seas, and prayed an indemnification from the proceeds. Res- 
titution to the original French owner was decreed by the circuit court, wliich decree 
w^ affirmed in tins court ; and it was determined, that the tribunals of this country 
have no jurisdiction to redress any supposed torts committed on the high ""seas r«Y3 
upon the property of om* citizens, by a cruiser regularly commissioned by a 
foreign and- friendly pow^, except where such cruiser has been fitted out in violation 
of our neutrality. L'hivincible, 1 Wheat. 233 ; s. c. 2 GalUs. 29. 

See ii\fray the cases of. The £streUa, and The Neustra Senora do la Caradid, in which 
the same principles which are collected in this note were applied to captures of Span- 
ish property by Ycuczuclian and Carthugonian privateers, and the property was 
restofed to the original owners, or to the captors, according as the capture had, or had 
not been made in violation of our neutrality. For the different public acts by which 
the government of the United States has recognised the existence of* a civil war 
betwecm Sjmin and her American colonics, see Appendix, Note II. 

I ' II 1 1 I .11 . - I 11,1 I I. ' I .  .  

(a) Tbiii act was made perpetual by that of were incorporated into one by the act of the 
April 24th, 1800, c. 189, which was repealed, 20th of April 1818, c. 98. 
aad all laws respecting oar neutral relations 
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A writ of error will not lie on a judgment of nonsuit. 

Ebbob to the Circuit Court of New York. 

2>. JS* Ogden moved to dismiss t)ie writ of error in this case, upon tl^e 
ground, that the plaintiff had submitted to a nonsuit in the court belo^^y 
upon which no writ of eiTor wiU He. 

Thb CofTBT directed the writ of error to be dismissed. 

^t-.-t *JuD6MBirr.-^his cause came on to be heard, on the transcript 

^ of the record ; on consideration whereof, it is adjudged and ordered, 
that the writ of error be, and the same is^ hereby dismissed, wltb costs, the 
plliintiff having submitted to a nonsuit in the circuit court, (a) 



Van Nbss v, Bubl. 
. Rights of seizing officer, 

A collector of the customs, who makes a seizure of goods for an asserted forfeiture, and before 
the proceedings tn rem are oonsummated by a sentence of condensation, is remoted Itrom office, 
acquires an inchoate right, by the seizure, which, by the subsequent doOTee of condemnation, 
gives him an absolute Tested right to his share of Uie forfeiture, under tfa^ Oolleotion act of the 
2d of March 1799.1 

' Ebbob to the Circuit Court of Vermont. This was an action of assumpsit^ 
in Which the defendant in error, Bnel, declared against the plaintiff in error, 
Van Ness, on the money counts, and gave evidence that the sums of money, 
for the recovery of which this suit was brought, were the proceeds of a moiety 
of a certain seizure of goods, as forfeited, which seizure was made in the 
district of Vermont, on the 6th day of July 1812, while the plaintiff below 
*7«>1 "w^^ collector of the *cu8tom8'for said district, &c., which goods 
-' were libelled, in September, 1812, tn the disibrict court, and con- 
demned at the October term of the circuit court, 1813. That the plaintiff 
below was appointed collector on the 16th of March 1811, and remained in 
office iintil the l«5tli of February 1813, when- he was removed from office by 
the president, and the defendant below appointed to the same office ; and 
received the proceeds of the goods condemned. That various other parcels 
of goods were seized and libelled, while the plaintiff below was collector, 
but were condemned after his removal from office, and the proceeds received 
by the de/cndant below. 

The court below charged the jury, that the defendant in error was 
cntitlcMl to recover- a moiety of the seizures so made by him, during his 
continuance in office, and condemned after his removal. The jury found a 
venlict, and judgment was reiidercd for the plaintiff below ; and a bill of 
exceptions having been taken to the charge of the court below, the cause 
was hroiiirht by writ of error to thin coui*t. The cause was submitted, 
without argument. 

(ji) Sco Box 0. Bennett, 1 II. Bl. 432; Kcmplnnd «. Macaulcy, 4 T. R. 48^. 

1 Bud V, Von Ness, 8 Wheat 818. 
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Stoxt, JuBtice, deliyered the opinion of the court. — ^This case differs 
from thM of Jimea y. Shores JSkeeiUorSy in two circumstances ; first, that 
this is the case of a seizure of goods for an asserted forfeiture ; and second ly^ 
that hefore the proceedings in rem were consummated by a sentence, the 
collector who made the seizure was removed from office. Inour*judg- .^ 
ment, neither of these facts afEords any ground to except this case ^ 
from the principles which -were established in Jone8 v. Shore^s Executors, 
It was there expressly held, that the collector acquired an inchoate right by 
the seizure, which, by the subsequent decree of condemnation, gives him an 
absolute vested title to his share in the forfeiture. (a) Without overturning 
the doctrine of that case, the present is not susceptible to argument ; and 
we, therefore, unanimously affirm the decision of the circuit court. 

Judgment affirmed. 

♦WiLLiAMB et al. V. Peyton's Lessee. [♦TT 

Seecntion cfpaweit — Tan wHie. 

In the case of a naked power, not opapled with an intereet, the law reqoires that every pre-requi- 
■ite to the ezeroiae of that power should precede it. 

The party who seta up a title, most famish the eridenoe neoessary to support it , if the ralidity ot 
■a deed depend on an' act in jmm, the party olaiming under it Is as much bound to prove 
the perfomance of the not, as he would be bound to prove any matter of record on which the 
validly of the deed might depend. 

In the case of lands sold for the n<Hi-payment of taxes, the marshal^s deed is not evo.i primdfaeit 
evidence, that the pre^requisities required by law hare been complied with ; but the parly 
claiming under it must show podtiTely that they have been complied with.. 

This case was argued l>y Jones and Talbot, for the plaintiffs in error, 
and by Taylor, for the defendant in error. 

The opinion of tJie court was delivered by Mabshali., Ch. J. — ^This is 
an ejectment brought in the Circuit Court for the district of Kentucky, by 

^^^^ ^^M 111 I I I I I ■! I I   I I  _ _   _ _ , - - ^ - 1 - 1 1 r 1- - — 

(a) Under the collection act of the 2d of March. 1799, c. 198, and other laws adopt- 
ing the provisions of that act, the 89th section ol which enjoins the ooUector, within 
whose difltriot a seizure shall be made or forfeiture incurred, to cause suits for the 
same to be commenced without delay, and prosecuted to effect; aod authorizes him to 
receive from the court, in which a trial is had, or from the proper officer thereof, tiie 
sums so received, after deducting the proper charges, and on receipt thereof, requires 
him to pay, and dislribute the same without delay, according to law, and to trans- 
mit^ quarterly or yearly, to the treasury, an account of all the moneys received by him 
for fines, penalties and forfdtures, during such quarter. The 91st section declares, 
that all fines, penalties and forfeitures, recovered by virtue of the act, and not othw- 
wise apivropriated, shall, after deducting all proper costs and eharges, be disposed as 
follows: **one moiety shall be for the use of the United States, fta, paid into the 
treasury tiiereof, by tiie ooUector receiving the same; the other moiety shall be divided 
between, and paid in equal proportions, to the collector and naval officer of the district, 
and surveyor of the port, wherein the same shall have been incurred, or to such of the 
said officers as there may be within the same district; and in districts whei^ only one 
of *the said officers shall have been established, the said moiety shall be given to such 
officer.*' Then follow provisions concerning the distribution, where the recovery has 
been had in pursuance of information given by an infonner, or by ^y officer of a 
revenue-cutter. 

4WmBAT.— 4 -*• 
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the original patentee, against a parchaser at a sale made for non-payment of 
*7ft1 ^^® <^f ^^^ taxy imposed by the act of congress of *the 14th July 1^08, 

■' c. 92. After the plaintiff in the circuit court had exhibited his title, 
the defendants gave in evidence the books of the supervisor of the district, 
showing that the tax on the iKnds in controversy had been charged to the 
pbuniiffs, and that they had been sold for the non-payment thereof. They 
also gave in evidence a deed, executed by the marshal of the district, in 
pursuance of the act of March 3d, 1804, and proved by Christopher Greenup, 
the agent of the plaintiff, thiyb there were tenants on fhe land, and that hje 
did not pay the tax, nor redeem the land. Upon this evidence, the court 
on the motion of the plaintiff, instructed the jury^ *' that the purchaser '^nde) 
the sale of. lands for the non-payment of the direct tax, to make out title, 
must show that the collector had advertised the land, and performed the 
other requisites of the law of congress, in that case provided, otherwise, he 
made out no title." The defendants then moved the court to ihstruot the 
jury, " that the deed and other evidence produced by them, and herein men- 
tioned, was j[>nm(t/aci6' evidence that the. said land had been advertised, and 
the other requisites of the law of congress, as to the ditty of the collector, 
in that respect, had been complied with :" but the court refused to give the 
instruction ;' and, on the contrary, instructed the }ury, '^ that said deed, and 
other evidence, was not primd fdcie evidence that the said land had been 
advertised according to law, nor that the requisites of the law had been 
complied with." The defendants excepted to this opinion. The jury found 
**iQl ^ yerdiot for the plaintiff, and the judgment ^rendered on that verdict 

J is now before this court on writ, of error. 

As the collector has no general authority to sell lands, at his discretion, 
for the non-payment of the direct tax, but a special power to sell in the par- 
ticular cases described in the act, those cases must exist, or his power does 
not arise. It is a naked power, not coupled with an interest ; and in all such 
oases, the law requires that every pre-requisite to the exercise of that power 
must precede its exercise ; that the agent must pursue the power, or his 
act will not be sustained by it. 

This general proposition has not been controverted ; 1but the plaintiffs in 
error contend, that a deed executed by a public officer, is primd facie evi- 
dence, thai every act which ought to preoede that deed had preceded It. 
Th,at this conveyance is good, unless the party contesting it can show that 
the officer failed to perform his duty. It is a general principle, that tho 
party, irho sets up a title must furnish the evidence necessary to support it. 
If .the validity of a deed depends oh an act in pais, the party claiming under 
that deed is as muc)^ bound to prove the pei^ormance of the act, as he would 
be bound to prove any matter of record on which its validity might depend. 
It forms a part of his title ; it is a link in the chain, which is essential to its 
continuity, and which it is incumbent on him to preserve. These facts sh<>ttld 
be examined by him, before he becomes a purchaser, and the evidence of 
them should be preserved as a necessary muniment of title. If this be true, 
^ - in the general, is there ♦anything which will render the principle inap- 

-> plicable to the case of lands sold for the non-payment of taxes ? In 
the act of congress, there is no declaration that these oouveyances shall be 
doemed primd facie evidence of the validity of the sale. Is the nature of 
the transaction such/ that a ooort ought to presume in its favor anything 
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which does not appear, or oaght to relieve tlie party claiming under it from 
the burden of proving its correctness ? 

The duties of the public officer are prescribed in the 9th, 10th and 13th 
sections of the act of the 14th of July 1798, o. 92. (a) If these duties be 
examined, ♦they will be found to be susceptible of complete proof on -^ 
the part of the officer, and consequently, on the part of the purchaser, <- 
who ought to preserve the evidence of them, at least, for a reasonable time. 
Their chief object is to give full notice to the proprietor, and furnish him 
with every facility for the voluntary payment of the tax, before resort should 
be had to coercive means. .' In some instances, the proprietor would find it 
extremely difficult, if not impracticable, to prove that the officer had neg- 
lected to give him the notice required by law. . It is easy, for example, to . 
show that the collector *has .posted up the necessary notifications in r« , 
four public places in his collection district, as is required by the 9th ^ 
section, but very difficult to show that he has not. He may readily prove 
that he has made a personal demand on the person liable for the tax, but the 
negative, in many cases, would not admit of proof. 

' ^The Idth section permits the collector, when the tax shall have remained 
mtpaid for one year, having first advertised the same for two months in six 
different public places within the said district, and in two gazettes in the 

(a) Which provides, § 0, **That each of the said collectors shall, immediately after 
receiving Ills collection-list, advertise^ by notifications, to be posted up in at least four 
public places in each collection district, tliat tlic said ttv;^ lias become due and payable, 
and the times and places at which he will attend to receive the same; and, in respect 
to persons who shall not attend according to such notill coitions, it shall be the duty of 
each collector to apply once at- their res])ec:tive dwellings, within such district, and 
there demand the taxes-* payable by such persons: and if the taxes shall not be then 
paid, or within twenty days thereafter, it shall be lawful for such collcqjtor to proceed 
to collect the -said t»ixos, by distress and sale of the goods, chattels or effects of the 
pOTSons delinquent as aforesaid, with a commission of eight \ycr cent, upon the said 
taxes, to and for the use of such collector: 2>r«3vided, that it shall not be lawful to 
make distress of the tools or implements of a' trade ur profession, beasts of the plough 
necessary for the cultivation of improved lauds, arms, or the household utensils, or 
apparel necessary for a family." And { 13. ^*Tbat when any tax assessed ou lands 
or houses, shall have remained unpaid for the term of one year, the collector of the col-' 
lectioh district, within which such land or houses may be situated, having fi^tit adver- 
tised the same for two months, in six different public places within the said district, 
and in the two gazettes in the state, if there be so many, one of which shall be the 
gazette in which the laws ef such stjite shall be published by inithority, if any such 
there bo, shall proceed to soil at public sale, and under the direction of the inspector of 
tlie 8Ui*vey, either the dwelling-house, or so much of the tract of land (us the 
case may be), as may be neoessary to satisfy the taxts due thei'eon, together with costs 
and cliarges, not exceeding at the rate of one per cenUim, for each and every month 
the said tax shall have remained due and unpaid: provided, that in all cases where any 
lands'or tenements shall bdT sold, as aforesaid, (he owner of the said lands or tenements, 
his heirs, executors or adnrinistratbrs, shall have liberty to redeem the same, at any 
time within two yeai's from the time of sale, u))on payment, or tender of payment, to 
the collector for the time being, for the use of the purchaser, his heirs or assignees, of 
the amount of the said t»ixes, costs and (;hargcs, with interest for the sunie, at the rate 
of twelve per e4utum per n.nnum; and ufion the payment, or tender of payment, as 
aforesaid, such sale shall Ik void And no deed shall be given in . pursuance of any 
9iich sale, until the time of redemption shall have expired" 
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state, if there be so many, one of which shall be the gazette in which the 
hiws of such state shall be published bj authority, if any such there be, to 
proceed to sell, &c. The purcbaser ought to' preserve these gazettes^ and 
the proof that these publications were made. It is imposing no greater 
hardship on him, to require it, than ib is to require him to prove, that a power 
of attorney, in a case in which his deed has been executed by an attorney, 
was really given by the principal. But to require froni the original proprie- 
tor proof that these acts were not performed by the collector, wpuld be to 
impose on him a task always difficult, and sometimes impossibly, to be per- 
formed. 

Although this question may not have been expressly, and in tenns de- 
cided in this court, yet decisions have been made which seem to recognise it. 
Li the case of Stead^ 8 Executors v. CaurH^ 4 Cranch 403, in which was drawn 
into question the validity of a sale made under the tax laws of the state of 
Georgia, this court said, '< it is incumbent on the vendee to prove the author- 
*8Sl ^^y *^ sell.'' And in Parker v. JitMa Xessee, 9 Ibid. 64, where a sale 

^ was declared to be invalid, because it did not appear in evidence, thiit 
the publications required by the 9th section of the act, had been made, the 
court inferred, that they had not been made, and considered the case as if 
proof of the negative had been given by the plaintiff in ejectment. The 
question, whether the deed was primd facte evidence, it is true, was not 
made in that case ; but its existence was too obvious, to have escaped either 
the court or the bar. It was not made at the bar, because counsel did not 
rely on it, nor noticed by the judges, because it was not supposed to create 
any real difficulty. 

'It has been said in argument, that in cases of sales under the tax laws 
of ^Kentucky, a deed is considered by the courts of that state, as primd 
fqde evidence that the sale was legal. Not having seen^the case or the law, 
the court can form no opinion on it. In construing a statute of Kentucky, 
the decisions of the courts of Kentucky would, unquestionably, give the 
rule by which this court would be guided ; but it is the peculiar province of 
this court to expound the acts of congress, and to give the rule by which 
they are to be construed. 

Judgment affirmed, with costs. 



*84] *The ExPEBiMEMT. 

JSvidence in prise oauaea. 

DepoeitionB, taken on farther proof, in one priae caEuse, oaiinot be iilvoked into Another. 

• Apfsal from the Circuit Court of Massachusetts. This was a question 
of collusive capture. 

The AUomef/' General ;moyed to invoke into this cause depositions taken, 
on further proof, in the case of 77w George, reported 1 Wheat. 408. 

Marshall, Ch. J.r— OMginal evidence and depositions taken on the 
standing interrogatories, may be invoked from one prize cause into another. 
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Bat depoBitions ^ taken M farther proof in one oaase, cannot be used in 
Another. 

Motion refa8ed.(a) 



* WmoHTBCAir V. Caldwell. [*S6 

StatuU of fravdi. 

R B. C, haTing an yitereM in a cargo at Ma, agreed with J. W.fof the sale of it, and J. W. 
signed the following agreement in writing : " J. W. agrees tojmrcbaae the share of E. B. 0. in 
the cargo of the ship Aristides, W. P. Z., supercargo, say M I258S.88, at fifteen per cent, 
adranoe on said amount, payable a^ five months from this date, and to giro a note or notes for 
, the same, with an approved indorser." In compliance with this agreement, J. W. gave Jiis notea 
for the sum mentioned, and in an action upon the notes, the want of a le^ consideration, under 
the statute of frauds, bdng set up ss a defence, on the ground of the defect of mutuality in the 
written contract, the court below left it to the jury, to infer from the evidence, an actual per- 
formance of the agreement :- the jury found a verdict ior the plaintiff, and the court below 
rendered judgment thereon, the judgment was aflBrmed by this court. 

Erbob to the 'Circuit Court for the district of Columbia. 

This cause was argued by «7bn^ and Key^ for the plaintiff in error, (6) 
and by Caldwell and Swann, for the defendant in error, (c) 

*JoHNB9K, Justioe, delivered the opinion of the court — ^The suit ^^ 
below waa instituted on a promissory note by the defendant in error. > 
Although it is, in fact, an indorsed note, and so declared on, yet it is admit- 
ted to have originated in a negotiation between the maker and indorscr, and 
whatever defence would be good Jis against the promisee, is admitted to be 
maintainable against this indor8er,-the indorser standing only on. the ground 
of a security or ordinary collateral undeitakertd the maker. . The defence 
set up is the statute of frauds, not under the supposition that a promissory 
note is a contract within the statute, but on the ground, that this, note waa 
given for a consideration which was void under the . statute. 

T)ie case was this : Caldwell having an interest in a cargo afloat, agrees 
with Weightman for the sale of it, ahd Weightman signs the following 
memorandum, expressive of the terms of their agreement : 

(a) But in other respects, cases of collusive and joint iatptores form an exception 
to the general rules of evidence in prise causes. In eases of this nature, the usual 
simplicity of the priso proceedings is departed fipem, because the standing intenrogftr 
torics are more peculiarly directed to the question of prize or "no prise, as between the 
captor and captured, and are not adapted to the determination of questions of joint or 
collusive capture. It is, therefore, almost a matter of course, to permit the introduction 
of further proof in these Cases. The George, 1 Wheat. 408. But this further proof 
must be of sneh a nature as is admissible by the general rules of prise eTidenoc. Under 
what circumstanoes, these rules permit the invocation of papers and depositions, may 
be seen, 2 Wheat Appendix, Note t., p. 88.- 

{h) They cited Wain e. Warlters, 6 East 10; Champion c. Plummcr, 4 Bos. 
k Pul. 252; Symonds e. Ball, 8 T. R. 151 ; Saunderson e. Jackson, 2 Bos. & Pnl. 
288; Baylcy and Bogertv. Ogdcns, 8 Johns. 399; Roberts on Frauds 118, 116. 

(c) They cited Ballard «. Walker, 8 Johns...Ca8. 60; Leonard e. Vrodcnburgh, 8 
Johns. 29 ; Slitigcrland e. Morse, 7 Id. 463 ; Ex parte Minet, 14 VeS. 189 ; Roberts 
on Frauds 117, note 68; Id. 121 ; Stapp v. Lill, 1 Camp. 242. 
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'* John Weightman agrees to pnrohase the share or interest' of Elias B. 
Oaldwell, in the cargo of the ship Aristides, W. P. Zantzinger» say 12522.88, 
at .fifteen per cent^ adyance on said ampnnt, payable at ioive months from 
this date, and to give a note or notes for the same, with an approved indor- 
ser. John WBiGHncAN.*^ • 

"Washington, May 20, 1816.'* 

^.^^ In compliance with that agreement, Weightman gives his note 

' ^ for the sum agreed upon, which is afterwards renewed, and this note 
taken, on which this action is instituted. At the trial below, Weightman's 
counsel moved the court to instruct the jury, that, " If no bargain or agree- 
ment'for the sal$of the plaintiff's share Of the said ship Aristides, nor any 
note oi* memorandum in writing of the same, was ever signed by the plaintiff, 
binding him in writing to sell his said share to defendant, and if defendant 
did never actually receive or accept any part of said cargo, and gave notblpg 
in earnest to bind said bargain, or in part payment^ and if plaintiff has never 
made or tendered any written transfer or bargain of his said share to the 
defendant ; but if the entire obligation, reciprocally binding plaintiff to seU 
said share, was verbal, and formed the sole consideration for the said note, 
then there is no adequate consideration for the said note, and plaintiff is not 
entitled to recover upon said note." This instruction the* court refused to 
give ; but instructed the jury, that, if they should be of opinion, from the 
evidence, that tlie defendant executed and delivered to the plaintiff the note 
upon which this action is brougl^t, and that the said note was given in con- 
sideration of the purchase of the' plaintiff's share or interest in the said cargo 
of the said ship Aristides, as stated in the aforesaid' writing, &c., and that 
the said cargo was then on the high seas, on its passage from France to the 
United States,~^and that the same has since arrived, and has never come, to 
^ - .. the possession of the plaintiff ; that the ^plaintiff had an interest in 

-I the said cargo, and that the defendant never demanded of the plain- 
tiff any written assignment of his share of the said cargo, then the statute 
of frauds is no bar to the plaintiff's recovery, and that the said n6te is not, 
by reason of the said statute, void, as being given without consideration. ^ 

Taking the charge prayed for, and the charge given, together, they appear 
to make out the following case: The defendant moved the court to instruct 
the jury, that the note which was the cause of action, was void for want of 
consideration; inasmuch as it was given, in compliance with an agreement 
signed by one party, and not the etcher, and which, being unattended wHk 
any actual delivery of the article sold, was, as he contended j void under the 
statute of frauds. The court, without denying the principles laid down by 
the defendant,' submit the whole case to the jury, and instruct them, that 
Upon that evidence, they were at liberty todufer an actual execution of the 
agreement by both parties, and thus take the case entirely out of the operas 
tion of the statute of frauds. Under this construction of the bill of exct p- 
tions, for it must, like all other instruments, be the subject of eoi^struetion, 
we are decidedly of opinion, that the* judgment below nilist be aiHrmed. 
Whether right or wrong, the defendant had all the benefit of the law iliat 
his case admitted of, and therefore, this coui^t is n6t called upon to express 
a judgment on its correctness. The court below, were clearly right in sub- 
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mittiiig the question of execution to the jary. If there had ever been a 
doabt ^entertained on this pointy it is now removed by nnmerons ^^ 
adjudications. ^' 

Judgment affirmed, (a) 

(a) The 17th section of the statute of frauds, S9 Car. II., c. 8; which has been 
Incorporated into the laws of most of the states, provides, " that no contract for the 
sale of any goods, wares and merchandises, for the price of ten pounds or upwards, 
shall bo good, except the buyer shall accept part of the goods, and actually receive the 
same, or give 8<Hnething in earnest, to bind, the bargain, or in part • payment, or that 
some note or m'emorandum in writing of the bargain, be mode and signed by the parties 
to be charged by tbe contract, or their agents thereunto lawfully authorized." 

[7%it no eontraetfor the tale, <£«.] It was formerly supposed, that executory con- 
tracts (that is, where time is given for the delivery of the goods) were not within this 
section of the statute; but that it only related to executed contracts, or where the 
goods were to be delivered immediately after the sale. Towers e. Osljifdrne; 1 Str. 506 ; 
Clayton e. Andrews, 4 -Burr. 2101. But this distinction has been since exploded ; and 
it is now settled, that where the g^oods bargained for are complete, and existing in 
eolido, ready for delivery, at the time of the contract, it is within the statute; but that 
whef e they are not complete and ready for delivery, but are either to be made, or work 
and labor is required to be done, and materials found, in order to put them into the 
state in which they are contracted to be sold, such a contract is out of the statute, and 
need not be in ^ting. Rondeau e. Wyatt, 9 H. BL 63 ; Bennett e. Hull, 10 Johns. 
864 ; Groves e. Duck, 8 Hauls & Selw. 178 ; Cooper e. Elston, 7 T. Vt. 14. 

[0/any goods, fearef and merehandisM, dx.] Quaere f Whether shares of a company, 
or public stock, are comprehended under the words ** goods, wares and merchandise?'* 
Pickering e. Appleby, Com. 854; Mussell e. Cooke, Prec. in Ch. 688; Rob. on Frauds' 
185 ; Colte. Netterville, 2 P. Wms. 807. This point appears never to have been decided. 

*[Exeept the "buyer shall accept part of the goods, and actually recewe the r^g^ 
same, &c.^ A delivery, without an ultimate acceptance, and such as com- '- 
pletely affirms the contract, is not sufficient. Kent t. Huskinson^ 8 Bos. ^ Pul. 288; 
Where the goods are ponderouSf or,, from some other circumstance, incapable of being 
immediately handed over from one to another, there need not be an actual acceptance 
of the goods by the vendee, but a symbolical delivery will be sufficient to dispense 
with a written agreement signed by the parties. Searle e. Reeves, 2 Esp. 698 ; Ander- 
son e. Scott, 1 Camp. 285 note ; Chaplin v. Rogers, 1 East 195 ; Hinde a. Whitehouse, 
7 Id. 568 ; Elmore e. Stone, 1 Taunt 458. See 1 Wheat 64, note d. And in the sale of 
a ship or goods at sea (like the principal ca^ in the text), the 'delivery is always by 
such symbolical means as the circumstances allow. Ex parte Xatthews, 2 Ves. 272 ; 
Atkinson e. MaUng, 2rT. R. 462 ; Ex parte Batson, 8 Bro. C. C. 862. So, if the pur- 
chaser deals with the commodity as if it were in his actual possession, it ^ considered 
as an acceptance. Chaplin e. Rogers^ 1 East 192. And it is no objection fo a construc- 
tive delivery of goods, that it is made by words parcel of the parol contract of sale. If, 
therefore, a man bargain for the purchase of goods, and desire the vendor to keep 
them in possession, for a special purpose, for the vendee, and the vendor accept the 
order, it is a sufficient delivery, within the statute of frauds. Elmore e. Stone, 1 Taunt 
468. But the delivery of a sample, if it be considered as no part of t;he bulk*, is hot a 
delivery within the statute. Cooper e. Elston, 7 T. R. 14. But if the sample be 
delivered, as a part of the bulk it then binds the contract. Talver e. West, 1 Holt 178. 
And quare f whether part performance of the agreement will take the case out of the 
statute at law ? There is a dictum to that effect by Mr. Justice Bulleb, in Brodie 
e. St. Paul, 1 Yes. jr. 433 ; but it is denied by Lord Eldon, in Cooth t). Jackson, 6 Yes. 
89, and by Mr. Chief Justice (now Chancellor) Kent, in Jackson e. Pierce, 2 Johns.* 
224 ; and the principle is considered as applicable in a court of equity only. But in the 
principal case in the text, there M'as a conipletc execution of the agreement, so far r^g. 
as *practicablc, the goods being at sea, and only capable of a symbolical delivery. '- 
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[Or gifte tomsthing in earnest to hind the bargain^ or in part jfogment] Wherd 
tiie defendant, on the purchase of a horse, offered the plaintiffs servant a shilling to 
bind the bargain, which was returned ; this was held not to be a sufficient coinpliance 
with the statute. Blenkinsop «. Clayton, 1 J. B. Moore 828. 

[Or that iome notfi or memorandum in wrtUnff of ike hargain hemadOy d^.] 
Under the 4th section of the statute, which prayides, that no aetion shall be brought in 
certain cases, unless '^the agreement upon which such action shall be brought, or 
some memorandum or note thereof shall be in writing, and signed by the party to be 
diarged therewith, or some other pwrson thereunto by him lawfully authorized," it has 
been held, in a celebrated case, that the term ** agreement*' includes the consideration 
Vpon which the promise is founded, and that, .therefore, it is necessary the considera- 
tion should be expressed upon the face of the written memorandum. Wain e. Warlters, 
6 East 10; s. p. Sears v.. Brink,^3 Johns. 210. But this strictness of construction is not 
'applied to a contraet .for the i|ale of goods, under the 17th section, the word ^^ bargain*' 
being there s^bstitutbd for agreement, and it is thus distinguished from the 4th section. 
JSgertonv. Matthews, 6 £as{b.807. Indeed, the case of Wain «. Warlters, itself, has been 
questioned by lugh judicial authority (per Lord Eldon, Ex parte Minet, ^.4 Ves. 189, 
and Ex parte Gordon, 15 Ibid. 286), and by very eminent elementsiy writers. Ro^rts 
on Frauds 117, note 68; Fell on Mercantile Guaranties 248, App'x, No. IV. And it 
manifestly did not meet the approbation of Lord' Chief Justice Gibbs, in Minis v. Stacey 
' (1 Holt 158), who said, **I do not think it necessary in this case to overrule the de- . 
oision in Waine «^ Warlters." It is also doubjted by Mr. Chief Justice PAB80i(8,in Hunt ' 
v. Adamson, 6 Mass. d£|8. It has been expressly held, that no engagement need appear on 
the face of the memorandum in writing, on the p^rt of the person to ii^hom the proviise 
is made, to do that which is the consideration for the other party's promise. In other 
^g^i words, the mutuality of the contract '*tieed not appear on the face of the memo- - 

^ randum. It is sufficient, that the party to whom the promise is made, in point 
of fact, does that Which is the consideration for the other party's undertaking. Stapp' 
- e. Lill, 1 Camp. 2i2; ^Sgerioi^ e. Matthews, 6 East 807. And in. the principal case in 
the text (Weightman e. Caldwell), the. actual performance of that whidi was the con- 
sideration of the other, party's uildertaking, was properly left by the court to the jury, 
as a question of fact printing or writing with a lead pencil, is a sufficient writing 
within the statute. Saunderspn v. Jackson, 2 Bos. & PuL 288; Olason.«. Bailey, 14 
Johns. 484; Merritte. Classpuj l2.Ibidi 102. A letter, by whomsoever written, and 
to whomsoever addressed, if written by the, assent of one party, for the purpose of 
being communicated, and actually communicated to the other, is a note or memorandum 
in writing, within the statute. Moore «. Hart^ 2 Chan. Rep.. 147;- % Yem. 110; Hodg- 
son 9. Hutchinson, 6 Yin. 522; Coleman >. Upcptt, Ibid. 627; Wankford e. Fottherly, 
2 Yem. 822. But- a leiter, not written to be communicated' to the other party, nor 
actually communfcated to him, is not a sufficient note .or memorandum. Ayliff e« Tracy, 
2 P. Wms. 65. I^ however, the letter set forth the terms of an agreement, and 
recognise it as already actually concluded by the party, although not written 
to the other party, or with a view of being communicated to him, it is suffi- 
cient Welford «. Beaseley, 8^ Atk. 508. Although the letter itself does not 
state the terms of the agreement, yet, if it refers to another paper that does, 
atid the letter is' signed by the party to be chsrged, it is sufficient Saunderson «. 
Jackson, 2 Bos. & Pull. 288; Tawney v.^Crowther, 8 Bro. C. C. 1.61, 818; Clinan 
V. Cooke, 1 Sch. & Lefi 22. ^or is it material, whethet the party writing the letter in- 
tended to recognise the previous written agreement It ia sufficient, if he does in fact 
recognise it as a past transaction. Saunderson p. Jackson, 2 Bos. & Pul 288; Coles 
e. Trecothick, 9 Yes. 284, 250. But either the letter, or the writing it refers to, must 
contain the terms of the agreement ; and jA is not sufficient, that they merely recognise that . 
there was some agreement. Clarlc «. Wright, 1 Atk. 12; Bose e. Cunningham, 11 Yes. 
\ao^ 550; Parkhurst v. *Yan Cortlandt, 1 Johns. CK.. 278. And there must be such 
a reference .in the letter, or other paper signed, to theH>ne containing the con- 
tract, as to show the letter to be the contract referred to» without the interposition of 
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parol eridenoe^ •xc«pt merely as to the identity of the piq^. Brodie «* St Paol, 
1 Yea. jr. 383; Boydell e. Ih-iuiimond, 11 East 142; Glinan e. Cooke, 1 Sch. & Lef. 22. 
Nor caa parol teatunon^ be admitted, to contradict, add to, or substantiaUy yary the 
note or memorandum of the bargain. Binstead «. Col^maa, Bonb. 65; Pantericke e. 
Powlet, 2 Atk. 883; Meres e. Ansell, 8 Wils. 275; Preston e. Herceau, 2 W. BL 1249; 
Wain e. Warltera, 5 East 10; Rich e. Jackson, 4 Bio. C. C. 514; Brodie e. St Paul, 
1 Ve& jr. 888; Powell e. Edmunds, 12 East 6; Parkhurst e. Van Cortlandt, 1 Johns. 
<«h. 278. But parol eyidenoe is admissible, with respect to the time, or other circum- 
stances of delivery, which, though not essential parts of the oontract, are frequently 
expressed in the memorandum, yet may be yaried by paiol testimoi^y of a . subsequent 
acjeemont Warren e. Btagg, dted 8 T. R. 591; Guff e. Penn, 1 Maule & Selw. 21 ; 
Keating e. Price, 1 Johna Gas. 22. So also, by the French law (which requires a cer- 
tain contracts to be in writing), it is held, that in a case where it becomes necessary to 
show the place where the bargain was made, it not being expressed in the written 
memorandum, parol eyidenoe of that fact is admissible: **le lUu et U tempi auqiiel nn 
marehe estfaiU n^etat que det eireOMt<me0t eafUri&wn de la contention eentenue dime 
Vactey Pothier, dee Ohlig.'^o, 761. But Pothier obseryes, ^''Cette decision eouffre 
dijffioultS,^^ Ibid, Where^ howeyer, a court of equity is called upon to decree a specific 
performance, the party sought to be chaiged may proye, that, by reason of fraud, su:^- 
prise or mistake, the written instrument does not correctly express the contract; or, 
that after signing the written instrument, he made a yerbal contract varying the former, 
provided the variation has been acted upon, so that the original contract can no longer 
be enforced, without fraud upon the defendant Glinan v. Cooke, 1 Sch. & Lef. 89 ; 
Clarke e. Grant, 14.Ves. 524; Joynes.-f. Statham, 8 Atk..'88d; Marquis of Townsend 
9. StangrOom, 6 Yes. 828; *Woollam e. Hearn, 7 Ibid. 211. As, however, the r^^ 
court of chancery, in England, does not except in some peculiar oases, enforce '- 
the specific perfomumoe of agreements relative to personal chatteb (see 1 Wheat 164, 
note(a), it is concdived, that fraud would not take a case of the sale of goods out of 
the statute. Fraud will, 'undoubtedly, vitiate any agreement, whether required by tile 
statute to be in writing or not; but in the case of the sale of goods, there is no instance, 
either at law or in equity, where fraud has been admitted as a groo«d foraetting up a 
contract, not in writing, or to vary the terms of a contract as expressed in the written 
memorandum. 

[And eiffned^ de.] The agreement or memcmmdum need only be signed by that 
. party who is sought to be charged. Hatton e. Qray, 2 Johns. Ch. 164 ; Allen «. 
Bennett, 3 Taunt 169 ; Fowler e. Freeman, 9 Yes. 851 ; Seton e. Siade, 7 Ibid. 265 ; 
Saunderson e. Jackson, 2 Boa.& Pul. 388 ; Cotton e. Lee, dted 2 Bro. C. C. 564; 
Ballard «. Walker, 8 Johna Gas. 60 ; Lawrenson e. Butler, 1 Sch. & Lef. 18. In this 
last case, Lord Rbdbsdalb expresses doubts as to those cased' in equity, where nothing 
has been done in pursuance of the. agreement But those doubts have not been 
'adopted by other judges of equity. Western t. Russell, 8 Yes. & B. 192; Ormond e. 
Ander8<H), 2 Ball A Beat 870. Several of these cases arose upon contracts respecliing 
the sale of lands, under the 4th section of the statute, where the words are **■ signed by 
the party to.be charged therewith;" whereas, the words are in the 17th section, 
" signed by the parties to be charged therewith." However, no distinction has been 
taken between the two sections, as to this point ; and in several cases on the 17th sec- 
tion, the objection that it was not signed by both parties, has been expressly overruled. 
Allen e. Bennett, 8 Taunt 169;, Egerton «. Mathews, 6* East 807; Champion 
e. Plummer, 8 Bos. A Pul. 252 ; Schneider e. Norris, 2 Maule & Selw. 286 ; Roget e. 
'Merrit, 2 Gaines 117; Bailey e. Ogden, 8 Johna 899. As to what is a sufficient 
signing, it is settled, that if the name of the party to be charged appears in the note 
or memorandum, and is applicable to the whole substance of the writing, and is put - 
there by him, or by his authority, '*it is immaterial in what part of. the instru- ,^Qr 
ment the name appears, whether at the top, in the middle, or at the bottom. It *- 
should, however, appear, that it was a complete agreement or instrument, not merely 
the sketch of, one, and unfinished in its terms. Fell on Guarantees, ch. 4^ p, 69, pi. 8 ; 
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Knight 9. Crodcfofd, 1 Esp. 190 ; Saundenon «. Jackson, S Bos. & PuL 288; Wei- 
lord e.Beasley, 8 Atk. 508 ; Stokes «. Moore, 1 P. Wms. 771, note; Lemajne «. 
Stanley, 8 Lvr. 1 ; Coles e. Trecothick, 9 Yes; 989 ; Morison e. Tnrnonr, 18 Ibid. 175; 
Glason e. Bailey, 14 Johns. 484. ifaking a mark is signing. Harrison e. Harrison, 8 
Yes. 1«6 ; Addy «. Grix. Ibid. 504 ; Wi^t e. Wakeford, 17 Ibid. 454. And qttwre t 
whether, if a psrty be in the habit of printii^, instead of writing his name, the in- 
sertion of his naiue in print, in a bill of parcels, is not, of itself, a signing within the 
iktatute? Saunderson e. Jackson,- 2 Bos. k Pal. 28& But at all events, if in a 1)^11 of 
parcels, printed with the name of the rendor,' he insert the name of the vendee, this 
is a sufficient signing and recognition of the .printed signature, to bind the vendor. 
Schneider e. Norris, 2 Maule ft Selw. 286. And qwtr^ whether sealing,' in the pres- 
ence of a witness who attests it, is e<|aivalent to a signing within the statute? 
Lemayne e. Stanley, 8 Lev. 1 ; 1 I^olL Abr. 246, § 25. Sealing, without signing, woiild 
tsertainly not be a good signature, within the statute of wills. Wright «. Wakeford, 
17 Yes. 454; Ellis e. 6mith, 1 Yes. jr. 11. 

[By the parUen to he charged ly the contraetj deJ] The word party or parties to 
the contract, is not to be construed party, as to a deed, but person in general. Welford 
e. Beazley, 8 Atk, 608 ; s. c. 1 Yes. 6. Therefore, where a party, or principal, or per- 
son to be charged, signs as a witness, he shall be bound. This, however, is true, only 
where such person is conusant of the contents of the agreement,* and it wOuld be a 
fraud on the othier party, not to be bound by it Ibid. ; Coleae. Trecothick, 9 Yes. 
284. And if a person properly authorized as an agent to sign an agreement, sign it as 
a witness, it is sufficient to bind his prindpAl, if it appear^ ttiat he knew the contents 
*961 ^^ the. instrument *and signed it, recognising it as an agreement binding on his 

-' principal, as if he say, ** witness A. B., agent for the sellers;** and the paper be 
signed by the purchaser or his agent Coles e. Treoothvck, 9 Yes. 284 Lord Eldor, 
indeed, in this case, collects the doctrine to be, that where, dther the party himself, or 
his agent, ascertains the agreement t>y a signature, not ii\ the body of the instrument^ 
. but in tde form of an addition to it, that signature, though not a signing as an agree- 
ment, yet sufficiently ascertains the agreement, and is s^cient within the statute of 
ttrauds. Ibid. 

[Or, their agenii thereunto louvii^lly a^thoriaed,^ The agent who is authorised to 
sign, need not be constituted by writing. Rucker «.. Camayer, 1 Esp. 105 ; Coles e. 
Trecothick, 9 Yes. 260 ; Laurenson e. Butler, 1 Sch. k Lef. 18 ; |(erritt «. Clason, 12 
Johns. 102. As to who is an agent lawfully authorised, it has been held, that a broker 
employed by one person to sell goods, who agrees with another person for the sale of 
them, and makes out and signs a sale-note (containing the substance of the contract), 
and delivers one to each party, is a sufficient agent for both parities. Rucker e. Cama- 
yer, 1 Esp. 105. And where a broker had been emiployed by one party to sell, and by 
another, to buy goods,'and had entered and signed the terms of the contract in his book, 
it was determined^ that such entry and signature was a contract binding upon both 
partieft; although one of them, upon having a boughi-note sent to him,- whioh^ was a 
copy of the contract, immediately objected to the terms, and returned the note. Hay» 
man e. Neale, 2 Campi 887. An auqtioneer, who writes down the name of the pur- 
chaser at a public sale, has also been considered the agent of both parties. No doubt 
ever could be, whether he- was ^e agent of the vendor, for that, was quite qlear ; and 
. the cases turn on the point, whether He is- also the agent of the pnrehaser ; and it is 
settled in the affirmative. Simon e« Motivoe (or Metivier), 8 Burr. 1921 ; 1 W. Bl. 599 ; 
Bull. K. P. 280 ; Rondeau e. 'Wyatt, 2 H. BL 58 ; Hinde e. Whitehouse, 7 East 568. 
Independmtly of the circumstance of the auctioneer being considered as a sufficient agent 
^Mty of both parties, and his writing down the *name of the purchaser, as a sufficient 
. -' memorandum and signature, it has been sometimes said» that sales at auction 
are not within the statute of frauds, on account of the peculiar solemnity of that mode 
of sale precluding the danger of perjury. Per Lord JIansfisld and Mr. Justice Wilmot, 
lu Simon f>, Motivos, 1 W; BL 699. But this idea is repudiated by Lord Ellsnborovob, 
m Hinde «. Whitehouse (7 East 668), though he does not question the principle that 
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the Auctioneer is to be considered as the agent of both parties, and his tnemorandnm as 
» sufficient note in writing ; but only denies that auctions, abstractedly considered^ are 
note within the statute. (Ibid. 672.) There is some slight difference in tlye phraser 
ology of the 4th and 17th sections of the statute, which has been made the ground of a 
supposed distinction, in this respect, between the sale of lands (which is included in 
the 4th section)} aqd the sale of goods in the 17th. The fim priu» cases, of Symohds e. 
Ball (8 T. R. 161), and Walker e. Constable (1 Bos. & PuL 806) seem to inculcate the 
doctrine, that the auctioneer writing down the name of the purchaser, is not sufficient 
to satisfy ihe statute in a sale of lands (Buckmaster e. Harrbp, 7 Yes. 841); Lord 
Eldov, howerer, has questioned the authority of these cases in Goles e. Trecotfaick (0 
Yes. 249); and in White e. Proctor (4 Taunt 208), it was expressly held^ that .an 
auctioneer is, by implication, an agent duly authorized to sign a contract for lands, oh 
behalf of the highest bidder, (s. p. Enunerson e. Heelis, 2 Taunt 28.) And that his 
writing down his name in the auction book, is^a sufficient signature to satisfy the statute 
of frauds. (Ibi4 "^ And whether the first-mentioned cases are to be considered as law, 
or not, in respect 'to a sale of lands, there can be no doubt^ that in a sale of goods, the 
auctioneer writing do^ the nijnae of the purchaser, is a signing by an authorized agent 
of the parties. But the agent must be some third person, and one of the contracting 
parties cannot be agent for the other. As, where the plaintiff made a note of ^e bar- 
gain, and the defendant overlooking him, while he was writing it, desiriMl bim to make 
aa alteration in the price, which he accordingly did. It was contended, that the 
defendant who was the party sought to ba charged, had made the plaintiff his agent^ 
for the '*^urpo8e of signing the memorandum. But Lord Ellbubobouoh was of  nttg^, 
opinion that the agent must be some third person, and could not be either of the '' 
contracting parties; and therefore, nonsuited the plaintiff. (Wright «. Dannah, 2 
Camp. 208. See also Bailey e. Ogden, 8 Johns. 899.) 



The'STBiL : Dakgerfibld et al,y Olaimapts. 

Salvage, 

in a case of civil salvage, where, ander its.pecuUar drcumstances, the amount 6i tolvage is discre- 
tionary, appealfl should not be encouraged, upon the ground of minute distinctions' of merits 
nor will the court reverse the decision of iui inferior court, unless itr manifestly appears, ^lat 
some important error has been committed. 

The. demand of the ship owners for fileight and general average, in such a case, is to be pursued 
against that portion of the proceeds of the cargo, which .is adjudged to thfr owners of the 
^oods, by a direct libel or petition ; and not by a claim interposed in the salvage cause. 

Appeal from the Circuit Court gf South Carolina. This was a case of 
civil salvage, in which the district court decreed a moiety of the net proceedsy 
as salvage, to be distributed in certain proportions among the salvors ; wMch 
was reversed by the circuit court, on, appeal, and one-fourth decreed as sal- 
vage, to be divided among the respective salvors, in proportions somewhat 
different from those ordered by the district court. The cause was submitted 
to this court, without argument. 

February 15th, 1819. Marshall, Ch. J., delivered the opinion ♦of j.,,. 
the court. — This is a case, in which, under its peculiar circumstances, *• 
the amount of salvage is discretionary. In such cases, it is almost im- 
possible, that different minds, contemplating the same subject, should not 
form different conclusions as to the amount of salvage to be decreed, and the 
mode of distribution. Appeals should not be encouraged, upon the ground 
of minute distinctions; nor would this court choose to I'everse the decision 
of a circuit court, in this class of cases, nnl^ss it manifestly appeared, thai 
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some important error had |>een committed. In this particnlar case, the conrt 
is well satisfied, both with the amonnt of salvage decreed hj the circnit 
court, and with the mode of distribution; and the decree is, therefore, 
affirmed, with costs. 

Decree affirmed. 

A question afterwards arose, upon a claim of the ship-owners for 
freight, Ac. 

February 26th. Johkson, Justice, delivered the opinion of the o<Mirt — 
In this case, the attention of the court has been particularly called to the 
claim interposed by the ship-ownen^ for freight and average. 

This court, as at present advised, are very well satisfied, that no freight 
was earned, and that average may have been justly claimed. But in the 
case then depei^ding, the circuit court could not have awarded either of those 
demands. The question is inter alios. There was no pretext for claiming 
*innl ^^^^^^> ^ against the salvors ; and the shipowners ought to *have pur- 
^ sued their rights by libel, or petition by way of libel, against the 
portion of the proceeds of the cargo which was adjudged to the shippers. 
These parties were entitled to be heard upon such a claim, and could only be 
called upon to answer, in that mode. But the ship-owners are not yet too 
late to pursue their remedy. The proceeds are still in the possession of the 
law, and may be subjected to any maritime claim or lien in the court below. 

Claim rejected. 

The Oalsdonian: Dioket, Claimant." 

Seizure. 

A TesMl and cargo, which is liable to capture as enemy's property^tyr for saifing under the past 
or license of the 'enemy, or for trading with the enemy, may be seized, after her arrival in a 
port of the United StatM, and condemned as prize of war ; the ddidum is not jpnr^ by the 
termination of the Voyage. 

Any dtizonmay sdse any property forfeited to the ns0 of the government, eith^ by the munid- 
pal law, or as prize of war, in ordw to enforce, the forfeitare, and it depends upon the govern- 
ment, whether it will act upon the seizure ; if it proceeds to' enforce the forfeiture by legal 
process, this is a suffident confirmation of the seizure. 

February 3d, 1819. Appeal from the Circuit Court of Rhode Island, 
♦loil '^^^ cause Was argued by 2>. B. Ogden^ for *the appellant and 
"* claimant, (a) and by the Attorney -'GeneralyioT the United iStiates.{5) 

February Idtlv Stobt, Justice, delivered the opinion of the court. — ^This 
is the case of an American ship, which sailed from Charleston, South Caro- 
lina, with a cargo of rice, bouud to Lnbon, about the 28th of May 1813, 
under the protection of a British license. In the course of the voyage, the 
ship was captured by a British frigate, and sent into Bennuda for adjudica- 
tion. Upon trial, she was acquitted, and her cargo being prohibited from 
exportation, was afterwards sold by the agent of the claimant, at Bermuda, 

(a) He dtcd The Nelly, note to The Hoop, 1 Rob. 219 ; The Two Friends, Id. 288 ; 
The Thomas Gibbons, 8 Cranch 421, to show, that the vessel could not be seized as 
prize, after her arrival in port, nor by a non-commissioned seizer. 

Qt) Citing The Ariadne, 2 Wheat 143. 
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and the proceeds were remitted for his use. The ship sailed from Bermnda 
for the ITnited States, in November 1813, and upon her arriyal atNewport, 
'in Bhode Island, was seised hj the collector of that port, as forfeit^ to the 
United States. The libel contains fonr articles propounding the causes of 
forfeiture ; first, for the ship's having on board, and usi' g a British license ; 
secondly, for the ship's being engaged in trade with the enemy ; and, thirdly 
and fourthly, for using a British license, contrary to the act of congress of 
the 2d of August 1813, ch. 56, prohibiting the use of British licenses. 

It is unnecessary to consider the last tw:o articles, *which are r^^^^ 
founded upon statutable prohibitions, because it is clear, that the two ^ 
preceding articles, founded on the general law of prize, are sufficient to 
Justify a condemnation /ure betti, the proof of th^ facts being most clearly 
established. 

The only questions which can arise in the case, are, whether the^ship was 
liable to seizure for the asserted forfeiture, after her arrival in port ; and, if 
so, whether the collector had auth6rity to make the seizure. And we are 
clearly of opinion, in favor of the United States, on both points. It is not 
necessary, to enable the government to enforce condemnation in this case, 
that there should be a capture on the high seas. By the general law of war, 
every American ship, sailing under the pass or license of the enemy, or 
trading with' the enemy, is deemed to be an enemy's ship, and forfeited as 
prize. If captured on the high seas, by a commissioned vessel, the property 
may be condemned to the captors, as enemy's property ; if captured by an 
uncommissioned ship, the capture is still valid, and the property must be 
condemned to the United States. £fut the right of the government to the 
forfeiture, is not founded on the capture ; it arises from its general authori- 
ty to^ seize all enemies' property, coming into our ports, during war : and also 
from its authority to enforce a forfeiture against its own citizens, whenever 
the property comes within its reach. If, indeed, the mere arrival in port 
would purge away the forfeiture, it would affoi^ the utmost impunity to 
penons engaged in illegal traffic, during war, for in most instances, the 
government * would have no me£^s of ascertaining the offence, until r^tQo 
after such arrival. . *- 

In respect to the other point, it is a general rule, that, any person may 
seize any property forfeited to the use of the government, either by the 
jnunioipal law, or by the law of prize, for the purpose of enforcing the for- 
feiture. And it depends upon the government itself, whether it will act 
upon the seizure. If it adopts the acts of the party, and proceeds to enforce' 
the forfeiture by legal process, this is a sufficient recognition and comiirma- 
tion of the seizure, and is of equal validity in >9.w, with an original authority 
given to the party to make the seizure. The confirmation acts retroactively, 
and is equivalent to a command. 

Pecree affirmed, with costs. 
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A quoBtion of fad, upon a seizure in port, as a droU of admiralty, for trading with the eneky, 
and using his lioensoi The drcumstanoe of the vessel having beeai sent into an enemy's port, 
for adjudication, and afterwards permitted to resume her voyage, held to raise a violent pre- 
sumption, that she had a license, which the clumant not having repelled by explanatory evi- 
doice, condemnation was pronounced. 

February 3d, 1819. Appsal from the Circuit Court of Rhode Island. 

*i ml "^^^^ cause was argued by Hunter and * Wheat^riy for the appellant 

J and claimant, (a) and by the AUorn^y- General^ for the United States. 

February 16th. Stoby, Justice, delivered the opinion of the court. — 
This case differs in no essential respect, from that of the Caledonian. The 
brig sailed from the United States, on a voyage to Lisbon, with a cargo of 
provisions, in May 1913, and was captured by a British sloop of war, and 
sent into Bermuda, where she was either not proceeded against as prize, or 
was acquitted on trial ; and after a detention of about six weeks, was per* 
mitted to resume her original voyage ; and on the return-voyage from Lis- 
bon, with a cargo of salt, was, on her arrival at Newport, on the 16th of 
December 1813, seized by the collector of that port, as forfeited to the Unio 
ted States /Mre heUi, for using a British license, and trading with the enemy. 

There is no positive proof, that the brig had a British license on board ; 
but w<^ think, that under the circumstances, there arises a violent presump- 
tion that she bad such a license, and that the burden of proof to repel this 
presumption rests on the claimant. He has not attempted this, in^ the slight- 
est degree, there being a total absence of all evidence in his favor ; and 
therefore, as the case remains with all its original imperfections, the decree 

9f the circuit court is affirmed, with costs. 

Decree affirmed, with costs.' 

*105] *The Fbiendsohaft. : Mobeiba, Claimant. 

Prize, — DomicU, 

The property of a house of trade, established in the enemy^s country, is oondemnable, as priae, 
whatever may be the personal domicil of the partners. 

Appeal from the Circuit Court of North Carolina. The shipment in 
this case was made on the Slst of March 1814, at London, by the housie of 
trade of Moreira, Yieira & Machado, of that city, on account and risk of the 
house, to Mr. Moreira, one of the partners, who was a naitive of, and domi- 
ciled at, Lisbon, in the kingdom of Portugal. The shares of the two part- 
ners, Messrs. Yieira and Machado, who were domiciled in London, were con- 
demned a^ prize of war in the court belo^, without appeal. The share of 
Mr. Moreira, the partner domiciled at Lisbon, was cbndemned in the court 
below ; but the claimant was allowed to make further proof to be offered to 

• 

(a) They cited The Amina, 8 Rob. 167; The Lisette, 6 Id. 887; The Joseph, 8 
Cmnch 451, to show, that the delictum of contraband, 'of trading with the enemy, uid 
navigating under his license, are all purged by the termination of the voyage. 

* For a further decision in this case, see 2 Mason 08. • 
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this court, and to be admitted or rejected in the diseretion of the court, 
as to his proprietary interest and connection with the house of trade in 
the enemy's country. On the production of the further proof, the pro* 
prietary interest of Mr. Moreira in one-third part of the goods was clearly 
proved, and also the fact of his personal domicil at I^sbon. 

lEopkinsan, for the claimant, relied upon this evidence, as sufficient to 
show, that the claimant was entitled to restitution of his share, on account 
of his personal domicil, notwithstanding his being a partner *in the r«.^^ 
house of trade established in the enemy's country. >- 

2>. JB. Ogden and Wheatony contri, insisted, that the shipment being 
made by a house of trade, established in the enemy's country, for the 
account and risk of that house,, the neutral domicil of one of the partners 
would not avail to save his share from condemnation as prize. The Nancy ^ 
claim of Mr, Goopmany cited in T/i^ ViffUaMia, 1 Bob. 14, 15 *,. TVie 
Suaoy 2 Ibid. 255 ; The Indiana, cited in The Fwtland, 3 Ibid. 44. In the 
British tribunals, this principle is recognised by the highest authority known 
to the prize law, that of the Lords of Appeal, and if it be material (as it 
seems to have been intimated by this court, 9 Cranch 198), to distinguish 
whether the decision was pronounced before, or since our Independence, the 
onus is thrown upon the claimant, to show, that the case of Mr, Coopman, 
decided in 1798, was determined contrary to former practice or former prece- 
dents. It does, indeed, appear, that an erroneous notion had been adopted 
by some persons, that the domicil of the pai'ty was all that the prize court 
had a right to consider. But in Coopman^s ease, that notion was exploded 
by the Lords, 'and the true principle on which the cases from which it had 
been imbibed, were determined, was explained as applying to cases merely 
at the commencement of a war ; whilst the rule, applicable to a neutral 
partner, entering into a house of trade in the enemy's country, during the 
war,, or continuing that connection, after *a declaration of* war, is r^,.^^ 
developed, not as a new rule, then for the first time prescribed,' buX ^ 
as the application of an anciently established principle. 1 Rob. 12, 14, 15. 

February 25th, 1819. Stobt, Justice, delivered the opinion of the court.— ^ 
The shipment in this case was made by Moreira, Y ieira & Machado, a house 
of trade established in London, on the account of the house, to Moreira, 
one of the partners in the house, who was a native of, and domiciled in, Lisbon, 
in the kingdom of Portugal ; and the only question is, whether the share of 
Moreira in the shipment, is exempted from condemnation, by reason of his 
neutral domicil ? It has been long since decided in the courts of admiralty, 
that the property of a hous6 of trade, established in the enemy's country, is 
oondemnable, as prize, whatever may be the domicil of the partners. The 
trade of such a house is deemed Essentially a hostile trade, and the property 
engaged in it is, therefore, treated as enemy's property, notwithstanding the 
neutral domicil of any of the company. The rule, then, being ihflexibly 
settled, we do not now feel at liberty to depart from it, whatever doubt 
n^ht have been entertained, if the case were entirely, new. 

, Decree affirmed, with costs. 
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^UNrrsn, States v. Howland and Allbk . 
^EquUy jurisdictiorh,*--^PriorUy of the United States. 

r 

The dtwit ooart has iaricidictioii,on a bill in equity, filed by the United SCatea against the debtor 
of thdr debtor, thef claiming a priority wider the act of 1799, c. 128, § 66, notwithstmdiAg 
the local Ia\T of the state where the suit is brought allows a creditor to proceed against the 
debtor of his debtor, by a peculiar process o^ law. 

The circuit courts of the Union have chancery jurisdiction in every state ; they have the same 
chancery pollers, and the some rules of dedsion in all the states.* 

The United States are not entitled to priority over other- creditors, under the act of 1799, & 1S8, 
§ 66, upon tiie ground of the debtor having made an assignment for the benefit of craditon, 
unless it is proviMl, that the debtor has made an assignment of aiO. his property. 

Where the deed of assignment conveys only tiie property mentioned in the schedule annexed, 
^d the schedule does not purport to contain all the property of the party who nia4e it, the 
omtt pn^andi is thrown on ^e United States, to show that the ^ignment embraced all 
the property of the debtor.* 

Upon a bill filed by the United States, proceeding as ordinary creditors, agiUnst the debtor of tlieir 
debtor, for an account^ &c., the, original d^>tor to the United States on^t to be a party, and 
the (Uicoimt taken between him and his debtor. 

' Afpbal from the Circuit Court of Massaoliusetts. This was a bill in 
equity, filed in the name of the United States, in the. court below, stating, 
that several judgments had been obtained by the United States on duty 
bonds, against Shoemaker A Travers, and Jacob Shoemaker, and their sqre, 
ties, amounting to the sum of $5202 ; which judgments were obtained in the, 
district court of Pennsylvania, at the February term of 1808, and upon 
*10^1 ^^^^^ executions *had issued, which remained in the marshal's 
^ hands unsatisfied ; that after the execution of the ^duty bonds, but 
before they were payable, to wit, on the 6th of December 1806, Shoemaker 
A Travers became insolvent, within the true intent and meaning of the act 
** to regulate the collection ol duties on imports and tonnage :'' that on the 
first of February 1808, goods, effects, money and credits of Shoemaker & 
Travers, to the amount of 16000, had come to the hands of Howland is Allen, 
which, the bill alleged, they refused to subject to the executions of the 
United States; it prayed, that they might be compelled to account for, 
and deliver up, these goods, ^c, in satisfaction of the claim of the United 
States, and for an injunction in the meantime to restrain them from dispos- 
ing of, paying away, or in any manner applying the goods, <fec., aforesaid, 
to any other objeet. The injunction was, accordingly, awarded. 

An amendment to the bill stated, ttiat after the debts to the United 
States accf ued by bond as aforesaid, aiid after Shoemaker & Travers had 
become insolvent, to wit, on the 6th day of December 1806, they made a 
volujatary assignment by deed, of all their property, for the bedefit of their 
creditors, within the true intent and meaning of the act of congress afore- 
said, and an exemplified copy of the deed of assigpnment was annexed to the 
amended bill. The deed recited, that the parties being justly indebted to 
divers persons, whose names are mentioned in a list thereto annexed, and 
unable at present to pay the said debts, they assign to trustees therein men- 

> Dodge V. Woolsey, 18 How. 847 ; Barber v. Clarke, 2 McLean 668. 

Barber, 21 Id. 588 ; Payne v. Hook, 1 Wall • United States v. Langton, 6 Hason 280; 

426 ; Cropper v. Cobum, 2 Curt 466 ; Mayer United States V. Clark, 1 Paine 620. 

9, Ponlkrod, 4 W. a C. 849 ; Lawrence v. , 
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tionedy *an and singiilar, the estate and effeota oontained in a Behedole 
annexed^ in trust, to pay the debts dae the ^inmerated oreditors, and first, 
that dae to the tJnited States. ^ The soh^.nle was entitled 'VSdiedule of 
property assigned by Shoemaker & Trayers, and Jacob Shoeihiikery to the 
creditors of Sboemi^er & Travers," and oontained many items of property, 
and among others, the proceeds of the cargo of the brig Deborah, which 
vessel was then at sea, and belonging to Howland & Allen, but had been 
chartered by Shoemaker A Trayers. 

HowLmd & Allen, by their answer, admitted the receipt, on the 1st of 
January 1807, of 4000 Spanish dollars, the property of Shoemaker A Tray- 
ers, and which the master of the Deborah had receiyed in Guadaloppe, for 
Shoeniaker A Travers ; but insisted on their right to apply it to ah unliqui- 
dated debt of greater amount (com|>osed of freight, dlemnrrage, damagef^ 
idbc., the particulars df which were detailed by the answer), due, as alleged, 
from Shoemaker Ss Trayers to th^m, and applied, by ah entry in their books, 
to the credit of Shoemaker Ss Trayers, at the time of the receipt of the 
money aforesaid. They insisted, therefore, on the right of retaining it. To 
this answer, there was a general replicatiop, and the depositions of seyeral 
witnesses were taken. 

The court below decreed, that the said Shoemaker Ss Trayers were, and 
are, indebted to the* United States, and that they became insolyent, and 
made an assignment as alleged in the bill, and that tkete was an outstanding 
unsettled demand existing in their favor, at the time of their insolvency, 
against the ^defendants, arising from the voyage of the brigantgie r^t-i i , 
Deborah, and whi(ih is still unsettled and unpaid, but the court is not ^ 
satisfied that the defendants, being merely debtors to- said insolvents, are by 
law liable to this process, and thereupon, decree, that the said bill be dis- 
missed. From thjs decree, the present appeal was taken. 

February 4th. The AUamej/^ General, for the appellants, argued, 1. 
That the prior right of the United States attached to all the property of 
Shoeniaker Ss Travers, on the 6 th of .December 1806, the time of their 
insolvency, and the date of the deed of assignment from them. It is imma- 
terial, whether the' priority of the. United States, in any case, be asserted 
under the act of 1797, c. 368, g 5, or under that of 1799, c. 128, § 66. v.The 
decisions, as to this point, under the one statute, are applicable to the other. 
It is insisted, that this is one of the cases specified by congress, in which 
the debts due to the United States are to be first satisfi^ ; a case in which the 
debtor, not having sufficient property to pay all his debts, has made a volun- 
tary assignment thereof, for the benefit of his creditors. This is the allega- 
tion of the bill, and it is siipported by the deed itself. Although the granting 
clause does not literally express it to- include aU the property of the debtors, 
yet the clause, whi^h gives the power to sell, by using the words '^all the 
property of them, the ^d Shoemaker Sd Travers, and Jacob Shoemaker," 
clearly shows, that tbe assignment was intended to convey all their property. 
The very object of the deed, as set forth in the recital, *aids this^r^..^ 
construction. ^ 

2. If, then, the priority of the United States has attached, a court of 
equity is the proper /orurn in which it should be asserted. A trust exists, 
and an account is to be taken. The court of chancery is the only tribunal 

4 Wheat. — 6 66' 
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that can enforce the trnst, and take the aooonnt, having alBO the power of 
oalling all the parties before it. Nor are the chancery powers of the circuit 
dourt at all affected by the statute of Massachusetts of 1704, c. 64, giving a 
peculiar process, in the nature of a-f oreign attachment, by which the creditor 
may attach in the hands of the debtor of his debtor. The powers and prac- 
tice of the circuit courts, in chancery cases, Are not to be controlled by the 
local laws of the states where those courts at. They are the same through- 
out the Union. 

8. But even supposing that the United St&tes have no priority in this 
case ; they are, on the common footing of ordinary creditors, entitled to an 
account against Howland & Allen, and to the payment of any^sum which, 
on a settlement of such account, may be found due from them to Shoemaker 
A Travers. 

Janes, contr^ insisted, 1. That the act of congress only extended to 
executors and administrators, or to assignees, but not to the debtors of the 
debtors of the United States. A court of equity cannot have power to set- 
tle an account in this way, without some statutory provision to authorize the 
proceeding. The, act of congress gives -no such authority. Shoemaker Ss 
Travers are not made parties to the bill, and a decree between the United 
*113l ®*'**®' ****^ *^® present ♦defendants, would not bind, in a suit between 
-' the defendants and Shoemaker is TraverS. Nor is it too late, in 
the appellate court, to take advantage of the want of parties. Jiui^seU v. 
darkens JEkceciUors, 1 Cranch 98. 

2. The cases are uniform, that in order to enable the priority of the 
United States to attach upon this ground, the assignment must be of aU the 
debtor's property. United StcUes v. JFisher, 2 Cranch '858 ; United States 
v. Hooey 8 Ibid. 73. There is here no evidence, either in the deed or in the 
depositions, that this assignment embraced all the property of. Shoemaker Ss 
Travers. The power to sell all the property cannot be construed to enlarge 
the granting clause, which merely refers to the property mentioned in the 
schedule annexed to the deed. The defendants claim a balance from Shoe- 
maker & Travers, and the right to apply the money received to the liquida- 
tion of that balance. They had acquired a special lien upon the money for 
the payment of this balance, long before the alleged act of insolvency. The 
court has repeatedly determined, that if, before the right of preference to 
the United States has accrued, the debtor has made a bond fide conveyance 
of his estate, or has mortgaged it to Secure a debt, the property is divested 
out of the debtor, and eannot be niade liable to the claim of the United 
States. United StcOes y, Msher, 2 Cranch 390 ; United States v. Hooe^ 
8 Ibid. 90. The spirit of these decisions is, that any bond fide lien will be 
protected, and not merely an actual mortgage or hypothecation. All specific 
*1141 ^®^B ^^® highly favored *by the law; such as that of a factor; who 
'^ has advanced his money on the credit of the goods, or a ship-owner 
who, having let out his ship for their transportation, has a right to the same 
security. It is true, that the court has said, that the lien of a judgment- 
c^ditor shall not be protected as against the prior . right of die United 
States. But that is upon the ground that the judgment is a mere general 
lien, not affecting the jits- disponendi of the owner of the property, nor 
vesting any specific interest in the creditor. 
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Febrosry lYth, laiiK MA»«tAT.T^ Gh. J., deliTeied the opinion of the 
oonrt — ^The bill in this oaae was filed by the United States in the circuit 
court of the (district of Massachusetts, to recover, from the defendants a snm 
of money in their bands, alleged to be the money of Jacob Shoemaker and 
Charles B. Travers, merchants and partners, who are stated to be insolvents, 
and to be indebted to the United States for dnties. 

It appears^ that Shoemaker A Travers, on the 6th day of December 1806, 
executed an indenture, in whioh^ reciting- tha|t they are justly indebted to 
divers persons, whose names are expressed in. a list thereto annexed, and are 
unable at present t^ i>ay the said debts, they assign to trustees therein men- 
tioned, all and singular the estate.and effects contained in a schedule annexed^ 
in trust, to pay the debt due to the enumerated creditors, and first that due 
to the United States. The schedule contains many items of property, and 
and amon^ others the proceeds of the ^cargo of the Deborah, then at r«, <. ^ 
* sea. The Deborah was the property of Howland & Allen ; and on ■- 
her coming into port, her master delivered to her owners a s\mi of money 
which he had received at Guadaloupe for Shoemaker A Travers, and which 
is in the schedule annexed to the deed of assignment ieUready mentioned. 
At the hearing, the circuit court dismissed the bill, on the opinion, that it 
was not sustainable. From this decree, the United States have appealed to 
this court, and now insist, 1. That it is a case in which a court of equity 
has jurisdiction. 2. That the United States are entitled to priority, this 
being a case within the provisions of the act of congress. 

On the first point, no difficulty would be found, had the proper parties 
been before the court. A trust exists, and an account would be proper, to 
ascertain the sum due from Howland Sb Allen to Shoemaker & Travers. 
The case, even independent of these circrmstances, would be proper for a 
court of ahancery, but for the act of Massachusetts, Which allows a creditor 
to sue the debtor of his debtor. Still, the remedy in chancery, where all 
parties may be brought before the court, is mora complete and adequate, as 
the sum actually due may be, there, in such cases, ascertained with more 
certainty and facility ; and as the courtcj of the Union have a chi£ncery juris- 
diction in every state, and the judiciary act confers the same chancery 
powerflLonall, and gives the same rule of decision, its jurisdiction in Massa-' 
chusetts must be the same as in other states. 

*This being a case of which a court of chancery may take juris- r^,,- 
diction, we are next to inquire, whether it is one in which the United *- 
States are entitled to priority. This depends on the fact, whether the deed 
of assignment executed by Shoemaker & Travers was a conveyance of all 
their property. The words of the deed, after reciting the motives which led 
to it, and the consideration, are <^have granted, &c., and by these presents, 
do grant," " all and singular the estate and effects which is contained in the 
^hedule hereunto annexed, marked A." The caption of the schedule is, 
** schedule of property assigned by Shoemaker Sb Travers, and Jacob Shoe- 
maker, to the creditors of Shoemaker is Travers.'* The deed, then, conveys 
only the property contietined in the schedule, and the schedule does not pur- 
port to contain adl the property of the parties who made it. In such a case, 
the presumption must be, that there, is property not contained in the deed, 
unless the contrary appears. .The onus probandi is thrown on the United 
States. 
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It IB contended for the United States, that the olanse whioh gives the 
power to sell, by nsing the words ''all the property of them, tl|e-. said Shoe- 
maker A Travers, and Jacob Shoemaker," indicate dearly that this deed 
does convey all their property. But these words are explained and limited by 
those which follow, so as to show, that the word << aU " is nsed in reference to 
the schedule, and means all the property in the schedule. The depositions do 
^ . ^ not aid the deed. The question, whether the whole property is 
•■ assigned, is still left to conjecture, and this being the fact on which the 
preference of the United States is founded, ought to be proved. Not being 
proved, the court is of opinion, this is not a case in which it can be claimed. 

But the United States are the creditors of Shoemaker & Travers, and 
have a right, as creditors, to proceed against their property in the hands' of 
Howland Ss Allen. They have a right to so much of that property as 
remains, after the debt due- to Howland A Allen shall be satisfied. But to 
ascertain this amount, an account between Holland & Allen and the debtors 
to the United States should be taken, and the persons against whom the 
account is to be taken, should be parties to the suit. Although, if they can- 
not be found within the district of Massachusetts, the process of the court 
cannot reach them, still they may appear without coercion. At any rate, an 
account ought to be taken, since the matter controverted between the par- 
ties, is more proper to be stated by a master, than to be decided in court 
without such report. 

The decree is to be reversed, and the cause remanded, with directions to 
allow the plaintiffs to amend the bill and make new parties. The United 
States, will, of course, be at liberty to take testimony, showing the assign- 
ment to be. of all the property of the parties who made it. (a) 

DscBSB. — ^This cause came on to be heard, on the transcript of the record 
of the circuit court for the district of Massachusetts, and was argued by 
*i 1 ftl ^^^'^^^^ * *^^ consideration whereof, this court is of opinion, that the 
^ circuit court erred in dismissing the bill of the plaintiffs, and that 
their decree ought to be reversed, and it is hereby reversed and annulled : 
And it is further ordered, that the said cause be remanded to the said circuit 
court, with directions /to allow the plaintiffs to amend their bill and make 
new parties. (5) 

(a) Ifr. Jostiee Stobt did not sit in the court below, in this cause. 

(&) The act of March Sd, 1797, <v 868, entitled, " an act to provide more effectually 
for the settlement of accounts between the United Stotes and receivers of public 
money," declares (§ 5), " That where any revenue-ofSoer, or other person, hereafter 
becoming indebted to the United States, by bond or otherwise, shall become insolvent, 
or where the estate of any deceased debtor, in the hands Of executors of adminiBtra- 
tors, shall be insufScient to pay all the debts due from the deceased, the debt' due to 
the United States shall be first satisfied ; and the priority hereby established shall be 
deemed to extend, as well to cases in which a debtor, not having auffident property to 
pay all his debts, shall make a voluntary assignment thereof, or in which the estate and 
effects of an absconding, concealed or absent debtor shall be attached by process of 
law, as to cases in which an act of legal bankruptcy shall be committed/' 

The collection act of March 2d, 1799, c. 128, § 65, provides, that ''in all cases of 
insolvency, or where any estate in the hands of executo'rs, administrators or assignees, 
shall be insuffldent to pay all the debts due from the deceased, the debt or debts due 
to the United States, on any such bond or bonds, shall be first satisfied ; and an^rpzec- 
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utor, admiiiittnior or aatigiMe, or other person, who shall pay soy debt due by the 
person or estftte from whom, or for which, they are acting, previous to the debt or 
debts due to the United States from such person or estate, being first duly satisfied 
and paid, shall become answerable, in their own person or estate, for the debt or debts 
so due to the United States, or so much thereof as may remain due and unpaid, in the 
proper court haying cognisance thereof:" And "that if the principal in any bond 
which shall be giTen to the United States for duties on goodA, wares *or mer- 1-41219 
chandise imported, or other penalty, - either by himself, his factor, agent, or 
other person, for him, shall be insoWent, or if such principal being deceased, his or her 
estate and effects, which shall come to the hands of his 6r her executors, administra- 
tors or assignees, shall be insuAdent for the payment of his or her debts, and if in 
either of the said cases, any surety on the said bond or bonds, or the executors, admin- 
istrators or assignees of such si^rety, shall pay to. the United States the money due 
upon such bond or bonds, such suretypiis or her executors, administrators or assignees, 
shall have and enjoy the like advantage, priority or preference, for the reooYery and 
receipt of said moneys, out of the estate and effects of such, insolyebt or deceased 
prine^Ml, as are re0erT«d and secured to the United States ; and shall and may bring 
and maintain a^t or suits upon the said bond or bonds, in law or equity, in his, 
her or their own name or names, for the recovery of aU moneys paid thereon. And 
the cases of insolvency mentioned in this section shall be deiemed to extend, as well to 
ctoes in which a debtor, not having sufficient property to pay all his or her debts, shall 
have made a voluntary assignment thereof for the benofit of his or her creditcps, or in 
which the estate and effects of an absconding, concealed or absent debtor shall have 
been attached by process of law, as to cases in which a legal act of bankruptcy shall 
have been committed." 

Under these acts the following points have been determined: 1. That the prefer- 
•ence given to the United States by the act of 1797, c. 868, | 5, is not confined to 
revenue-officers, and persons accountfible for public money, but extenda to debtors 
of the United S^tes generally. United States e. Fisher, 2 Crunch 858, 891, 895.' 
And that the collection act of 1799, c. 128, § 66, does not repeal the 6th section of the 
act of 1797, X.. 868, though Che 65th section of the collection act applies only to bonds 
taken for those du6es on imports and tonnage, which are the objects of the act Id. 894. 
The United States are entitled to l^eir preference on a debt due to them by the insol- 
vent as indorser of a bill df exchange, as well as on any other debt. United Stateae. 
Fisher, 2 Cranch 858. 

*2. The acts dd not create a lien, nor extend to a "bona fide conveyance by the r^-i on 
debtor to a third person, ih th^ ordinary course of business, or to a mortgage to ^ 
secure a debt, or to a case where the debtor's property is seized under Bkfi.fa.^ before 
the right of preference has accrued to the United States. United States v. Fisher, 
8 Cranch 890; Umted States e. Hooe, 8 Id. 78, 90 ; Tlielusson e. Smith, 2 Wheat 896, 
424. But the United States are not precluded from asserting their priority, by a volun- 
tary assignment made by the debtor, under such circumstances as would be a fraud on 
the bankrupt laws. Harrison jp. Storfy, 5 Cranch 289, 801. A mortgage of part of 
his property, made by> collector of the customs, to the surety in his official bond, to in- 
demnify the surety therein, and also to secure him from his existing and future 
indorsements for the mortgagor at the bank, is valid against the United States, although 
it turns out that the collector was unable to pay all his debts, at the time the mortgage 
was given, and although the mortgagee knew, at the time of taking the mortgage, the 
ngiortgagbr was indebted to the United States. United States «. Hooe, 8 Cran6h 78. 
The priority of the United States is not affected by an assignment under a commission 
of bankruptcy. United States «. Fisher, 2 Id. 858. 

8. A mere state of insolvency or inability in a debtor of the United States, to pay 
all his debts, gives no right of preference to the United States, unless it is accom- 
panied by a voluntary assignment of his property for the benefit of his creditors ; or, 
unless his- estate and effects shall be attached as those of an absent, concealed or aV 
soonding debtor; or, unless he has committed some legal act of bankruptcy or insol- 
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▼ency. United States «. Fisher, 2 Chineh 868 ; United States «. Hooe, 8 Id. 78 ; Prince 
«. Bartiett^ 8 Id. 481 ; Thdusson e. Smith, 3 Wheat. 89^, 494. The priority is limited to 
Some one of these particular casoH, when the debtor is living; but it takes effect gen- 
erally, if he is dead. United States o. Fisher, 2 Cranch 890. In this last cited case, ' 
Mr. Chief Justice Mabshai.l intimated his own opinion, that if it did not create a 
*1211 ^^^^^^ ^^ ^^ administration of effects, and would require ^notice, in order to 
-' bind the executor, or administrator or assignee. Id. 891, note a. 

4. The assignment mustbeof a/Z the debtor's property. United States v. Hooe,. 
8 Cranch 78, 91. If, however, a trivial portion of an estate should be left out, for 
tiie purpose of evading the act, it would be considered as a fraud upon the law, and the 
parties would not be allowed to avail themselves of such a contrivance. But where a 
hondjide conveyance of part is made, not to avoid the law, but to secure a faix creditor, 
the case is not within the acts. Id. 91. 

5. The priority attaches at the time of the insolvency manifested in any of the 
modes specified in the acts, whether a suit has been commenced by the United States 
or not United States o. Fisher, 2 Cranch 395. 

.6. In the distribution of a bankrupt's effects in this country, the United States are 
entitled to a preference, although the debt 'was contracted by a foreigner, in a foreign, 
countiy, and although the United States had proved their debt under a commission of 
bankruptcy in this country,. and had voted for an assignee. The law of the place 
where the contract is made, is generally speaking, the law of the contract ; 4. e., it is the 
law by which the contract is to bo expounded. But the right of priority forms no part 
of the contract itself ; it is extrinsic, and is rather a personal privilege, dependent on 
the law of the place where the property lies, and where the court sits which is to decide 
the cause. Harrison v. Sterry, 5 Cranch 289, 298. 

J?r-Though aT judgment gives to a judgment-creditor a lien on the debtor's lands, 
and a preference over all subsequent judgement-creditors, yet the acts defeat this pre- 
ference in favor of the United States, in the cases specified. Thelusson o. Smith, 3 
Wheat. 396, 423. 
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Since the adoption of the constitution of the United States a state has authority to pass a bank- 
rupt law, provided such law do not impair the obligation of oontracts, within the meaning 
of the constitution, art. 1, § 10 ; and provided they be no act of congress in force to establish a 
uniform system of bankruptcy, conflictii^ with such law. 

The act of the legislature of the state of New York, passed on the 8d of April 1811 (which not 
not liberates the person of the debtor, but discharges him from all liability for any debt con- 
tracted previous to his discharge, on his surrendering his property in the manner it prescribes), 
80 far as it attempts to discharge the contract, is a law impairing the obligtition of contracts, 
within the meaning of the constitution of the United States, and is not a good plea in bar of an 
action brought upon such contract. 

The obligation of a contract is not satisfied by a eewio honorum ; it extends to future acquisi- 
tions ; but the imprisonment of the debtor is no part of the contract ; and he may he released 
from imprisonment, without impairing its obligation.* 

This was an action of (assumpsit, brought in the Circuit Court of Mas- 
sachusetts, against the defendant, as the maker of two promissory notes. 



* A state insolvent law, which discharges 
both the person of the debtor, and his future 
acquisitions, is not unconstitutional, so far as 
respects subsequent debts conti-acted with citi- 
zens of the same state. Ogden v.. Saunders, 12 
Wheat. 218 ; Baldwin «. Hall, 1 Wall. 223. 
But a discharge under such law does not bar 
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the rights of citizens of other states. Ibid.; 
Boyle V. Z^acharie, 6 Pet. 685 ; Suydam v. Broad- 
nax, 14 Id. 67 ; Cook v. Moffat, 5 How. 295 ; 
Baldwin v. Bank > of Newbury, 1 Wall. 324 ; 
Oilman v. Lockwood, 4 Id. 409. Unless they 
come in and make themselves parties, by re- 
ceiving a dividend. Clay v. Smith, 8 Pet. 411. 
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both dated at New York, on the 22d of March 1811, for the Bum of 1771.86 
each, and pajltble to the plaintiff, one on the iBt of Angnst, and the other 
on the 16th of Augost 1811. The defendant pleaded his discharge under 
*' an act for the benefit of insolvent debtors and their creditors," passed by 
the legislature of New York, the 8d day of April 1811. After stating the 
proyifiions of the said act, the defendant's plea averred his compliance with 
them, and Ijbat he was discharged, and a certificate given to him, the 16th 
day of Febmary 1812. *To this plea, there was a general demurrer p^i.^^ 
and joinder. At the October term of the circait court, 1817, the cause ^ 
came on to be argued and heard on the said demurrer, and the following 
questions arose, to wit : 

1. Whether, since the adoption of the constitution of the United States^' 
any state has authority to pass a bankrupt law, or whether the power is ex- 
clusively vested in the congress of the United States? 

2. Whether the act of New York, passed the 8d day of April 1811, and 
stated in the plea in this case, is a bankrupt act, within the meaning of the- 
oonstitntion of the United States? 

3. Whether the act aforesaid is an act or law impairing the obligation of 
contracts, within the meaning of the constitution of the United States? 

4. Whether plea is a good and sufficient bar of the plaintiff's action ? 
And after hearing counsel upon the ^questions, the judges of the circuit 

court were opposed in opinion thereupon ; and upon motion' of the plaintiff's 
Counsel, the questions were Certified to "the supreme court, for their final 
decision. 

February 8th. DaggeUy for the plaintiff, argued : 1. That since the 
adoption of the constitution, no state has authority to pass a bankrupt law^ 
but that the power is exclusively vested in congress. The 8th section of 
the 1st article of the constitution is wholly employed in giving powers to 
congress. Those powers had hitherto been in the state legislatures or in 
the people ; the people now thought fit to vest them in congress. '^The 
effect of thus giving them to congress, may be fairly inferred from the 
language of the 10th article of the amendments to the constitution, which 
declares, that 'Hhe powers, not delegated t6 the United: States by the con- 
stitution, nor prohibted by it to the states, are reserved to the states respeo* 
tively, or to the people." The exprension is in the disjunctive ; not deleg^^ted 
nor prohibited. The inference is, therefore, fair, that if a power is delegated, 
or prohibited, it is not reserved. Every power given by the constitution, un- 
less limited, is entire, exclusive and snpreme. The national authority over 
subjects placed under its control, is absolutely sovereign ; and a sovereign 
power over tiie same subject cannot co-exist in two independent legislatures. 
Uniform laws on the subject of bankruptcies are contemplated in the con- 
stitution ; the laws of the different states must^be, of course, multiform ; and 
therefore, not warranted by the constitution. The same clause which pro- 
vides for4he establishment of uniform laws on the subject of bankruptcies, 
provides also for << a uniform rule of naturalization." In the first clause of 
the same section, it is declared, that << duties, imposts and excises shidl bo 
uniform throughout the United States ;" and in the 9th section, it is further 
declared, that ^^ no preference shall be given^ by any regulation of commerce 
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or revenue, to the porte of one state -oyer those of another.'' In the last 
three cases, it is admitted, that congress alone can legislate ; and by the 
same reasoning, congress only can make laws on the subject of bankraptcies. 
It is a national subject ; and therefore, the power oyer it 4s in the national 
•i 9jsl *^^^i^i^®°^* Before the adoption of the conatituiion, partial laws 

-■ were enacted by the states, on the subject of foreign commerce, of 
the commerce between the states, of the circulating medium, and respecting 
the collection of debts. These laws had created great embarrMsments, and 
seriously affected public and private credit ; one strong reason for a national 
constitution was, that these alarming evils might be corrected. The eon- 
stitution provides this remedy ; it takes from the states the power of regu- 
lating commerce, the power of coining money, and of regulating its value, 
or the value of foreign coin. It prohibits, in terms, the issuing of paper 
money, the making anything but gold and silver a tender in the payment of 
debts. It provides for the establishment of national courts, extends the 
judicial power to controversies between citizens of different states, and be- 
tween the citizens of the. respective states and foreign subjects or citizens : 
and yet it is urged, that it leaves in the states the power of making laws on 
the subject of bankruptcies, whereby contracts may be destroyed.' If the 
convention had intended tiiat congress and the state legislatures might 
legislate on this subject, we should expect ta see the powera of these res- 
pective sovereignties expressed, and a definition of them, at least, attempted. 
We might expect this, because, in several cases in the constitation, it appears 
that this oourso had been pursued : § 4, tap, 1 ; § 8, art. 1 ; compared witb 
§ 2, art. 2; § 9, art. 1 ; § 10, art. 1 ; § l,art. 2;§ 8, art. 4, and art: 5, furnish 
^ -. instances of powers of this character. It is said, ^hat the power in 

-* question is not declared to be exclusive in oongreas. We answ^, 
nor is any power so declared, except that of legislating for the ten milea 
square, the seat of. government. It is said, again, that the exercise of this 
power is not prohibited to the states.' Nor is the power to ]»ovide for the 
punishment of piracy and other crimes committed on the high seas ; nor of 
making a rule of naturalization ; nor of the regulating the value of coin '; 
nor of securing to authors and inventors the exclusive right to their writings 
and discoveries, prohibited* Tet, who doubts that legialation by the states 
on those subjects is opposed to the spirit of the constitution i It is also ob- 
jected, that congress are vested with the power of laying and collecting 
taxes ; and yet, ^is power is rightfully exercised by the states. This is ad- 
mitted, and we contend, that comparing the 8th and 10th sectbns of art. ly 
there is a strong implication of a reservation of power, in this case, to the 
states. . In the 8th section, granting powers to oong^ress^ taxes, duties, im- 
posts and excises are specified ; in the 10th section, prohibiting the exercise 
of powers by the states, the word taxes is omitted, undoubtedly, by design. 
Besides, there is no incompatibility in the exercise of this power by the two 
sovereignties ; and we concede, that i|pon the true princii^es of the donsti- 
tntion, the powers not prohibited to the states, nor in their nature exclu- 
sive, still remain in the states. . It wili be argued, that, if congress declines 
to exercise the power of making laws on the subject of bankruptcies, the 
states may exercise it. But we contend, that the whole subjeqt is intrusted 
vioTl *^ ^ national legislature ; and if it declines to establish a law, it is 

-I to be considered as a declaration, that it is unfit that such a law 
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should ez»t : and maoh nironger is the inferenoe^ if » as in 1800^ oongnss 
repeal -Buoh a law. It will, perhaps, be fMked, if this oonstniction. of the 
oonfirtitation be oorzM^ how it is, that so many states, since the adoption of 
the oonstitntion, have passed laws on the subjeot of biinkruptcies. On 
examination, it will appear, that no acts, properly called bankrupt laws, have 
been passed in more than four or five of the states. There are, indeed, 
insolv^t laws, by which the bodies of debtors, in one form or another, are 
exempted from imprisonment, in nearly all the states. Rhode Island had 
. an act in existence, when the constitution was adopted, by which the debtor 
might, on application to the legi^ture, be discharged from his debts. In 
New York,* a law of the same character has been in operation, since the year. 
1755, and also in Maryland, for a long period. In Pennsylvania, a bankrupt 
law operating only in the city and county of Philadelphia, existed for two 
or three years ; and in Connecticut, the legislature has often granted a spe- 
cial act of bankruptcy, on applications of individuals. But in ail the other 
 States, their laws on this subject have been framed .iHth reference to the 
exemption of the body from imprisonment, and not to the discharge, of 
the contract. In Massadiusette, the idea has prevailed so extensively, that the 
power of congress is exclusive, that no bankrupt law was ever passed by 
the legislature of that state, (a) It cannot be denied, *that if congress ^^ 
exercise this pdwer, the states are divested of it. But what species i 
of power is this ? Laws made by independent legislatures, expire by their 
own limitation, or are repealed by the authority which enacted them. Here^ 
however, is a norel method of destroying laws. They arie not repealed ; do 
not cease by their own limitation ; but are suspoided by the interferenoe 
of another independent legislature. It is difficult; upon -this construction, 
to define this power of the sta]»es. 

2. The act of the state of New York^ pleaded in this cause, is a bankrupt 
law, within the meaning of the constitution of the United- States. By this 
law, on the application of any person imprisoned or prosecuted for a debt ; 
or, on the application of any creditor of a debtor imprisoned, or against 
whom an execntioli against his goods andchatiitis hath^ been returned 
^unsatisfied, he having given sixty days' notice thereof, proceedings r:^ioA 
may be had before certain tribunals by the act established, whereby all ^ 
his property niay be taken and divided among his creditors, and he liberated 
from imprisonment, and discharged from all debts. It will be insisted, in 
support of the plea, that this law is an insolvent law. What is an insolvent 

(a) **It has often been observed by those w|ib advocated a bankrupt law, in this 
oommdhwealth, with A view to the relief of an anfortunate class of debtors from exist- 
ing embarrassments, that the object of the framers of the constitution, in. this prohibji- 
tion upon the states, was to prevent tender laws and other expedients of a like nature^ 
which ^d been resorted to in some of the states, to the great prejudice of creditors ; 
and that this article of the constitution ou^t to be construed with reference to such 
intention. But the words are too imperative to be evaded. *'No state shall eqiit bills of 
credit^ make anything but gold and silver a tender in payment of debts, pass any bill 
of attainder, ex pott facto law, or law impairing the obligation of contracts." It would 
be contrary to all rules of construction, to limit this latter clause of the constitution to 
a subject which is expressly prohibited in a preceding sentence. Full operation ought 
to be given to the words of an instrument so deliberately and cautiously made as was 
the constitution of the United StatM." BIsncfasrd «i Eussell, 18 Haas. 1. 
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Uw f Insolrent laws are derived from, the eetsio bonorum of the Bonuttt . 
law, and discharge the person, and not the fatnre acquisitions of the debtor. 
A jadgment, assignment or cession, under that law, does not extinguish the 
right of action ; it has no other effect than to release from imprisonment. 
A bankrupt law establishes a system for a complete discharge of insolvent 
debtors. An insolvent law is an act occasionally passed for the relief bf the 
body of the debtor. A bankrupt law, as distinguished from an insolvent 
law, is a general law, by which all 4he property of the debtor is taken and . 
divided among his creditors, and he discharged from hb debts, and made, 
as it is sometimes said, a new man. Bat if this be not a bankrupt la^w, then 
it may reniain in force, if congress should exercise its power. Would 
then the laws on the subject of bankruptcy be uniform ? It is impossible to 
believe, that the convention meditated such an absurdity. On this point the 
cases are numerous and strongs In Golden v. JPHnce (3 W. C. 0. SI'S), the 
law of Pennsylvania, which Was similar to that of New York, was treated, 
both by the bench and bar, as a bankrupt law. In Blanehard v.. Hiu&eU, 
*i30l ^^ ^^ss. 1, the statute now pleaded, was. declared by the supreme 

^ *qourt of Massachusetts, to be a bankrupt law.^ In SmUfhtV, Buch- 
anan, 1 East 6, the law of Maryland was so considered by the English court 
of E« B. Ixkiyoetor v. Moore, 1 Mass. 198, a special act of the legislature 
of Connecticut, is considered as a bankrupt -law, by the supreme court of 
. Massachusetts. In the case of Bhmchard v. JtuneU, Mr. Chief Justice 
Vkbxxb, says, speaking of the statute now in question, ^^ The law under which 
the debtor claims to be discharged, is a general law, intended to affect all the - 
citizens of the state of New York, at least, and it provides a system by 
which an insolvent debtor may, upon his own application, or upon petition 
of any of his creditors, be holden to surrender all his property, and be dis^ 
charged from all his debts. It iSj therefore, a bankrupt law, and to be dis- 
tinguished from insolvent laws, technically so called." But this is said not 
, to be a bankrupt law, because such laws apply pnly to trader^ and this em- 
braces every debtor. The first Englii^ bankrupt statute, that of Hen. VIII., 
c. 1, makes a general provision ; and this is declared to be the foundation 
of the whole system. _ It is true, by various subsequent statutes, it was 
limited ; but the construction now given to those statutes embraces various 
descriptions of persons, who are not merchants or traders. It is not, there- 
fore, an essential feature of a law;, on the subject of baijikruptcies, that it 
should extend to traders only. It is further urged, that by the English 
bankrupt laws, an act of banloruptcy divests the debtor of his property, «nd 
*1311 ^^ ^proceedings always originate with, the creditor. By the 16th 

-' section of the law under consideration, : the ' creditor may originate 
proceedings, under certain circumstances ; and all grants and disposkions of 
property, made after a certain time, are declared yoid. What constitutes, 
this, and other ^milar laws, bankrupt laws, is,ihat thereby an absolute dis- 
charge of the body of the debtor and his future acquisitions of property is 
obtained. In this, it differs from insolvent laws. 

, 3. This act is a law impairing the obligation of contracts, and therefore, 
unconstitutional and void. A contract is nm agreement to do, or not to clo, 
a particular thing. Its obligatioii binds the parties to do, or lioC to do, the 
thing agreed to be done, or 'not done, and. in the' manner stipuiated* What^ 
ever relieves either, party from the performiuioe of the oontraot^ in whole or 
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in pa^y impairs its obligation. It is^ howevary said, that if the opntraot is 
made in tjie -state where such Ukw exists, the parties hDave reference to it, and 
it is a part of their contract. This is a petUio principiL If the aet be un- 
oonstitational and void, the parties regarded it as such, and of course, did 
not look to it as binding. A law, declaring that debtors might be discharged 
on paying half the sum due, or that the creditor might recoTcr double the 
sum due, are alike void ; or ^Ise, all contracts are at the mercy of the leg^ 
lature. Legislatures act within the lindts of their powers, only when they' 
establish laws to enable parties to enforce contracts ; laws to afford redress 
to the injured against negligence and fraud in not performing engagements : 
and ♦courts act within their proper sphere, wh^u they confine them- pj32 
selves to the exposition of those contracts, and giving efficacy to the '- 
laws. 

4. But even admittiag this act to be constitutional, as to all contracts 
made after it waa passed, it was clearly unconstitutional and void as to all 
contracts then existing, as it was an act or law impairing their obligation.- 
The first impression of any man, learned or unlearned, is, that a law. which 
discharges a contract, without an entire, performance of it, impairs its obli* 
gation. A law which dedares, that a1[)ond given for the payment of ilOOO 
may be Qancelled,^and the obligor freed from all liability to suit thereon, 
upon the payment of |500, certainly materially afl!eots the obligation of the 
contract, and impairs it. It will be urged, however, that though the wordfr 
in the constitution are broad enough to include the case, yet they are to be 
construed accordiQg to the intent of the framers, and that the prohibition of 
such laws as that in question, was not intended by the constitution. Surely, 
language, here, as everywhere else, is to be understood. according to its im- 
port. If, by a law impairing the obligation of contracts, we are not neces- 
sarily to i^nderstand a law relieviag either of .the contracting parties from 
the performance of any part, or the whole, of the stipulations, into which 
he has entered, we ask for a definition of such law. £i the case before the 
court, it appears, that the defendant, in March l&ll, in New York, gave to 
the plaintiff his promissory note, payable in August 1811, for $V^ 1.86. In 
Apnl 1811, the law under consideration was ^passed, and thereby the t^^^^ 
legislature of New York decUyre, virtually, that if the defendant shall *-'' 
deliver up all his property for the benefit of all his creditors, and that prop- 
erty shall be sufficient to pay ever so small a proportion of his debts, the 
plaintiff shall never thereafter prosecute the defendant for the remaining 
sum, but that the contract shall be dischai-ged. The language of the con- 
stituiioh expressly forbade the legislature from making such law. The pro- 
hibition is plaii^and unequivocal — ^needs no comment, and is susceptible of 
no misinterpretation: And why should we seek to affix any other than their 
natural meaning to the- terms used? It is certainly a soand-rule, not to 
attempt an interpretation of that which i8)>lain, and requires no interpreta- 
tion. This is the rule in relation to treaties and public conventions (Yattel, 
lib. 2, ch. 17, § 263); and surely is applicable to •a\Constituti6n, where every 
word and sentence was the .subject of critical examination atad great delib- 
eratipn. - Nor is it admitted, that the convention, in their prohibition, did 
not look directly to a law o^ this nature. It was notorious, that the states 
had emitted paper money, and made it a tender ; had compelled creditors to 
reoeive payment <^ debts due to them in yarioos artidea of property of iar 
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adequate value ; bad allowed debts to be paid bj instalments, and probib- 
ited a Tecoyery of the interest. All these evils, so destniotive of public and 
private f uth, and so embarrassing to oommerce, the convention intended, 
doubtless, to prevent in future. The language employed • speaks only of 
*1341 P^P*^' *money and tender laws, by a particular description. Was 
^ nothing else intended ? Why then add the comprehensive words ''or 
law impairing the obligation of contracts?" ' Its language, taken in connec- 
tion with the subject, is equivalent to thjs declaration : /'The state govern- 
ments have abused their power ; they shall no more interfere between debtor 
and creditor ; they shall make no law whatsoever impairing the obligation 
of oontracts." In Golden v. JPrinoe (3 W. C. 0. 818), and JBlainthard v. 
Ru8seU (13 Mas& 1), already cited, the circuit court in Pennsylvania, and 
the supreme court of Massachusetts, expressly adopt this construction of the 
constitution. In the last case, Mr. Chief Justice 'Pxkkxbl says, " a law made 
after the existence of a contract, which alters the terms of it, by rendering 
it less beneficial to the creditor, or by defeating any of the terms which the 
parties had agreed upon, esgijBntially impairs its obligation, and^ for aught 
we. see, i6 a direct violation of the constitution of the United States." The 
same doctrine, is also recognised by the supreme court of Massachusetts, in 
CoUy, Haggety 8 Mass. 423 ; by Mr. Justice (now Chancellor) Kent, in 
JSblmes v. Lannng^^ Johns. Cas. 73 ; ai^d by tiie supreme court of North 
Carolina, ip Crittenden v. Jones, 5 Hall's L. J. 520. (a) 

5. This act is retrospective, and therefore, void. The act was passed 
after the note was made. JSx post facto laws, which regard crimes, are not 
odly declared void by the constitution, but they are opposed to common 
*1351 ^^^^- '^^ same is true of retrospective laws *in civil matters. 
^ They are not made to enforce, but to ^violate contracts ; and arie, 
therefore, consideted repugnant to natural justice. In the case of the Society 
' for Fropagating the Gospdydbc. v. TPAeefor, 2 Oallis; 189, "'Mr. Justice 
Stobt says, " upon principle, every ^statute which takes away Or iinpairs a 
vested right, acquired under existing laws, or creates a new obligation, 
imposes a new duty, or attaches a new disability in respect to transactions 
or considerations already past, must be deemed retrospective." In Daeh v. 
Van Slet^y 7 Johns. 477, the supreme coi^rt of New York says, " an act of 
the legislature is not to be construed to operate retrospectively, so as to take 
away a vested .right. It is a principle of universal jurisprudence, that laws, 
civil or criminal, must be prospective^ and cannot have a retrospective 
effect." 

Simter, contrii, stated^ that before he proceeded to the discussion of the 
question before the court, he would relieve himself, if not the courts from 
. the pressure of an authority of the utmost respectability, which, if it stood 
single and oinopposed, would be irresistible. He referred to the case of 
Oolden v/jfirtnce, deeided by Mr. Justice Washington } but the truth is, 
that opinion was more' conspicuous, because it stood alone ; no other judge 
of this' court, or of any state court, had so decided : but, on the contrary, 
that opinion had been decided against in several instances since its publica- 
tion. Hanhay v. Jacobs, ruled by Mr. Justice Johnston, in the circuit 

' I ' ' II M l .11  I  1 1 _ II fc I 11  I I  P.— »— — »— .M^™— ^ 

^ (a) Also reported in 1 Csr. L. Ret>os. 885. 
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eonrt of Soath Carolina ; Ada$M ▼. Storey, determined by Mr. Jnstioe 
LiYiKGffroK, in', the oircnit coart of New York, 1 Paine 70 ; BUmeh4xrd r. 
HuMeU, 13 Mass. 1 ; Mtrmeh' and Mechanics' Bank v. JSmith, 8'S. A B. 
63. The counsel *alao referred to the earlier opinions on the question ; r«. «^ 
to the discussion and decisionSy which took place in the legislature of ■- 
Maryland, soon after the- adoption of the constitution, as mentioned by Mr. 
Chief Justice Tilohmak, in his opinion in '3 S. & R. 63. To a decision la 
Connecticut, in 1794, a MS. statement of whidi had been furnished him by 
an eminent lawyer of diat state, and the accuracy of which would be readily 
acknowledged. ''One Huntington petitioned the goieral assembly for a 
special act of insolyency. While the petition was pending, he prayed for 
a writ of protection. His creditors directed the sheriff to attach his body, 
and commit him to prison, on the ground, that the assembly had no power 
of granting his petition, and of course, the writ of protection was void ; the 
sheriff accordingly committed him. Hunting^ton Uien prayed for a habea$ 
corpus from the assembly, which wais granted, oommanduig the sheriff to 
release him, which was done. The creditors brought an action against the 
sheriff,^ before the circuit court, in which it was determined by Mr. JustiOe 
Chabb, that a state had the right of passing special insolvent acts, without 
infringing the constitution." In the circuit court of Rhode Island, several 
cases had occurred about the same period. In Murray v. Tkurber, a dis* 
charge under the insolvent law of Rhode Island was" pleaded in*bar ; r«]^oy 
and upon demurrer, and after argument, principally upon the consti- ^ - 
tutionality of the law, judgment was given by Mr. Jnstioe Wilsok, in favor 
of the plea. In 1798, the case of Cock and Thumsend v. Clarke and Bxtrgee^ 
occurred. This was an action brought by the plaintiffs, citizens of New Tork, 
against the defendantfi|, citizens of Rhode Island, on two promissory notes. 
After several continuances, the defendants pleaded in bar %s> the action; since 
the last continuance, their discharge under the insolvent law of Rhode Island ; 
and upon a general demurrer, the constitutionality of the law was elabo- 
rately argued. Every leading principle laid down in the decision of Golden 
y, PrineCy was suggested by tibe plaintiff's counsel ; but they were overruled 
in an elaborate opinion of Mr. Chief Justice Exxswobth. Other cases had 
occurred in the same state, but the most important was one, the name of which 
could not be recollected, determined by Mr. Chief Justice Jat, in his firsi 
circuit in Rhode Island, very soon after that state had adopted the constitu- 
tion. The defendant pleaded a license or indulgence, granted him by a law 
of the legislature of Rhode Island, exempting him, for a certain number of 
years, from the payment of his debts and suits, ^.' The argument princi- 
pally turned upon the proper construction of that clause in the constitution, 
which prohibits the state legislatures from passing any law impairing the 
obligation of contracts. The Chief Justice went fully into the principle ; 
admitted the power of the state to pass insolvent laws, from the power 
inherent in every community to give relief to distress, *and to pro- 1-41233. 
tect its citizens from perpetual imprisonment ; from the impossibility^ ** 
of compelling payment where there was no property ; from the right 6i the 
states to pass insolvent laws as they had always previously done, as theyhikl 
only granted to the United States the power of passing bankrupt laws, 

> And tM ITidMd SU(M Btak *. Fcedtrickaoa, tiled la bmiMn OB InNtvaqr St*> 
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which were very different in his oonoeption from insohrent laws. He stated 
it as his opinion, that, by an insolvent law, the contract was not, in the sense 
of the constitution, impaired. But the practice of suspending the collection 
of debts, of granting licenses and indulgences, against the consent of the 
creditor, of impairing the obligation of a contract as to the important point 
of time when a debt by its terms was payable, a^nd denying all remedy by;^ 
action, merely for the convenience of the debtor, when his ability was con- 
fessed, he strongly and severely reprehended, as an infraction of the consti- 
tutional injunction. The accuracy of tills statement of the case is verified by 
the effects. The docket of the legistature. of Rhode Island was immediately 
cleared of every petition praying for time, licenses, indulgences, Ac. ; and 
no one has ever since been sustained. But they have continued to act, as 
heretofore, upon their insolvent system. 

1. It is, however, admitted, that, this question has not been detennined 
by the supreme court; sitting as such; and we are bound to inquire, whether 
these decisions qf its former illustrious members were founded in error, and 
whether they cannot be supported by reasoning. On the other side, it is 
said, in the first place, that congress have power to pass uniform laws on the 
*i ^Q1 *^^^]^^^ ^^ bankruptcy throughout the Unitec! States. That if an nn- 

J qualified power be granted to a government to do a particular act, the 
whole of the power is disposed of, and not a part of it ; consequently, that 
no power 6ver the same subject remains wi^ those who made the grant, 
either to exercise it themselves, or to part with it to any other authority. If 
the principle were applicable to the subject, and correct in its hypothesis, it 
would be a truism, which nobody would be disposed to dispute. But if it 
be not applicable to the subject, and if the hypothesis is not previously 
proved, it is sk petitio principii ; a gratuitous assumption of that which is to 
be proved. The. test. of this principle consists, in the first place, in the inr 
quiry, what was the particular act, to do which, a p6wer, an unqualified 
power, was granted? It was a power to pass uniform laws on the subject of 
bankruptcies throughout the Uni6n ; not on the subject of insolvencies in the 
particular states. It is to pass bankrupt, not insolvent- laws. No two things 
are more clearly distinguishable ;. t^hey mean, and always have meant, in 
English and American jurisprudence, different things. Undoubtedly, they 
are analogous subjects;- but mjJlwm Hmile est ideni. In speaking of the stat^ 
of suspension or denial of payment, we say, bankrupt ; that is, a merchant 
who, committing certain acts, givc^ evidence, that he is criminally disinclined 
to pay, and who may nevertheless not be insolvent : or, we say, an insolvent ; 
any man who is at ouQe poor suid in prison ; who surrenders all he has ; pays 
as far as he can ; and who, from the absolute want of means, is physically 
♦iinl I'^pompetent to pay •more. IlasseU v. Simpaon, i Doug. 92, note, 

-1 We refer to terms in the English language, that have been contradis- 
tinguished in their use, so far as we can trace them, for nearly three centimes. 
Both the terms, bankrupt and itiaolvent, arc familiar in the law of Kug]and; 
and it will be conceded,' that whenever a term or phrase is introduced, witJi- 
ont eommcnt or explanation, into our constitution or our statutes, every 
question respecting the meaning of that term or -phrase, must be decided by 
a reference tp that code from whence it was drawn; In the earliest times, 
neither bankruptcy nor insolvency were subjects of English jurisprudence. 
Of the general code of the primcnrdial common law, they f orm^ no part, for 
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the plain reason,, that anciently, imprisonment for debt, which is. now the 
main proof of bankruptcy, and consununation of insolTency, was onknown 
to the common law. It was even against Magna Oharta. Burgess on In- 
solvency 6 ; Co. litt. 290 b. The nature of the population of England in 
feudal times, developes the cause. The ditferent counties of England were 
held by great lords ; the greater part of the population were their villeins ; 
commerce hardly existed ; contracts were unfrequent. The principal con- 
tracts that existed were with the lords and their bailiffs, the leviers of 
their fines and amercements, receivers of their rents and money, and dis- 
bursers of their revenues. In the year 1267, imprisonment for debt was first 
given against the bailiffs, by the statute of Marlbridge, 62 Hen. IH., c. 23; 
Burgess 18, 19; F. N. B. Acoompt, 117. The statute of Actoii Burnel, 
11 Edw. L, gave the *first remedy to foreign merchants, by imprison- r^. ., 
ment, in 1283. The statute 13 Edw. I., c. 2, gave the same remedy ^ 
against servants, bailiffs, chamberlains, and all mamier of receivers. Burgess 
24, 27. These instances show how imprisonment for debt first commenced, 
how few were at first Incli^ded, and accounts for the non-existence of legal 
insolvency. The statute of 19 Hen. VH., c. 9, which gave like process in 
actions of the case and debt, as in trespass, is the true basis of the right, or 
wrong, of general imprisonment. This statute, and the usurpations of the 
various courts, produced tiieir natural effects. . They filled the jails of Eng- 
land with prisoners for debt. This state of things product, sixty years 
afterwards, the statute 8 Eliz., c. 2, restricting the right of imprisonment, 
and guarding against its abuses ; but' this was not sufficient. She issued the ' 
proclamation of the 20Lth of April 1585, authorizing certain conmiissioners, 
therein mentioned, to order and compound controversies and causes. Rymer's 
Fcsd. torn. 17, fol. 117 ; Burgess 84. This- commission continued in force 
until her death, and, according to the political system of the times, had the 
force of law. James I., aided by the counsels and the pen of Lord BacOn 
on the 11th of November 1618, issued a sinular, but enlarged, commission, 
in which the term insolvency is expressly mentioned, and its nature described. 
Rymer's Feed. tom. 1 7, fol. 116; Rot. ParL, 16 Jac. I. ; Burgess 88; Charles I., 
in 1630, issued a similar commission. Burgess 95. *The first insolvent ^^ 
law, similar in language and design to these ordinances, and meant to* ^ 
supply their place, was passed, after the execution of Charles I., by the 
republican parliaQient, in 1660. . ScobelPs Ordinances 56; Burgess 98. In 
the 23d Charles II., the first great regular insolvent act was made, the model^ 
of all that follow ; its provisions and language having been copied by the 
subsequent parliiunents in England, and by our colonial legislatures, with^ 
almost unvarying exactness. About forty acts of insolvency have passed 
from that time to the present, in Great Britain; until at length a regular 
system of insolvency is established ; and counts possessing a peculiar juris- 
diction, cicely and practically contradistinguished fron^ bankruptcy, decide 
cases of insolvency, i^ one room of Guildhs^l, while commissioners of bank- 
ruptcy are deciding cases of bankruptcy in another. Burgess, 176. (a) It ap- 
pears, then, that insolvency is the creature of statute, and has been described, 
settled and ascertained, in a course of centuries, by plain, positive, parlia- 

•» 
(a) See the report to the British House of. Commons on bankruptcies and insolveD- 

cie8,inl817. 
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mentary' eiiaotmeiits : and this is Ili:6wise trae of bankruptoies. In strict 
ohronblogfy the bankrnpt laws elisted first. The fifst statnti^ of bankraptcy 
was passed in 1642, the d4 Hen. YUL; but the 13 Elim, and the 21 James I., 
are tJie principal and all-important statutes. These and others, amounting 
to fourteen or fifteen' different acts, continued down to Anne and George III., 
^1481 ^^"^ ^^ present system of bankruptcy *in England.' Thus, while the 
1 ordinances of Elizabeth and James, and the Tarious statutes, down to 
the present times, were passed, expressly' on the subject of insolvency, for 
the benefit of all poor prisoners confined for debt, including all^classes in 
society,' the parliament was, at the same time, passing stotutes of bankruptcy, 
matunng and abcumulatmg that peculiar code, confined as it was to mer- 
chants and traders only^ Burgess 212; 2 Bl. Com. 470, Christian's note; 
2 Wils. 172 ; Cooke's Baiik. Law 42 ; Bees's Enpyolop., title Insolyenoy ; 2 
Montefiore's Com. and Law Diet. 890. 

The distinction between bankrupt and insolvent laws was perfectly well 
known to our ancestors, who, in their legislation and usages, have dways 
considered insolvent as different from bankrupt laws. All the colonies, in 
some shape or other, had insolvent laws ; few had bankrupt laws. In 1698, 
Massachusetts passed an insolvent law : that is, a law for the relief of poor 
prisoners confined for debt.^ Mass. Laws ISO' (Lend. ed. 1724). In 1718, 
that colony passed an act concerning bankrupts, and for the relief of the 
creditors of such persons as shall become bankrupts ; this was a temporary 
law, which failed in experiment, and expired in 1716. By this historical 
deduction, it is intended to prove, that the particular act which the states 
granted to congress a power to pasfei, was one having reference to bankrupt- 
cies ; which meant ' something contradistinguished from insolvencies. It is 
not denied, that insolvency, in its mo9t comprehensive sense, is a universal, 
of which baUiK. ^tcy is a particular ybnt taking it in this sense, it is insistedj 
•im that the grant "Ho congress narrows the universality of the previous 
^ power of the states, osly by excluding from it the ancient^ and well- 
understood, distinct matter of bankrupt laws. But it is in more exact con- 
formity to the facts, and therefore, more precise language and safer reason' 
ing, to say, that modified as this matter is, and has been, for centuries, in 
practice, they, are different things, '^^pressed. by essentially different terms. 
How has this subject bee, . considered between the two constitutionid parties, 
the congress of the United States, and the individual states? Surely, they 
knew what the one granted, what the other received. The last have always 
asserted their power of ^passing insolvent laws : the former have always 
assented to the exercise of this power, without the smallest complaint of 
injury or usurpation. Very soon after the^ adoption of the oonstitttion, a 
biftnkrupt law was introduced into congrete ; it was postponed, on the ground 
that the state insolvent laws were sufficient. The whole debate turns on 
the acknowledged and well understood differences between the two laws. 
Debates, of Congress, vol. 2, p. 204. Congress, when, at last, in the yesCr 
1800, it acted on this subject, took care solenmly to enact, tbst the bankrupt 
law should not repeal or annul, or be construed to appeal or annul, the laws 
of any state now in force, or which ihay be hereafter enacted. ^ Act 4th 
April 1800, ch. 178, § 51. Iq all the abortive attempts to pass a Jiev^ bank- 
rupt law, every committee of the house of representatives and senate 
introduced the. Sftme dause.. Thus, it appears, that the two parties^ 
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^hom it is sought, to make litigftnt, essentially and cordially agree, and that 
upon a point of power. Who have a right to say they disagree ? To inter- 
fere to make them disagree ? Gongress^in asserting the olaim of the United 
States to priority of payment over other creditors, exerts this right solely,!^ 'v 
oases of legal insolvency: and this coi|rt has frequently, and after great 
deliheration in sanctioning this claim, considered and defined legal insol* 
▼ency. United States v. Meher, 2 Cranch 858 ; United States v. JTaotf, 3 Ibid. 
78 ; JMnee ▼. JBarOett^ 6 Ibid. 431 ;« TMiiSson v. Smith, 2 Wheat. 396. 
How preposterous this, if no legal insolvency can exist 1 Congress itself 
has passed an insolvent law for the district of Columbia. This it has done, ^ 
because, there it hadHhe power of .exclusive legislation. . It has done for its 
district of Columbia, Irhat the states can do for themsejves : what congress 
cannot do for thein. ' Again, by the declaration of rights of many of tl^e 
states, it is asserted, ** that the person of the debtor, when there is not strong 
presumption of fraud, ought npt to be cpntioued in prison, after delivering 
uip his estate in such manner as shall be prescribed by law." This supposes 
a rightful, permanent system of insolvency by state authority.' 

2. But admitting^ for the sake of the argument, that this grant of power 

. to 'bongress includes all that can be comprehended both under insolvenoies 
and bankruptcies, we contend, that from the peculiar nature of the subject, 
to convert the grant of power into an actual prohibition of its exercise 
by its former possessors, it must actually be exercised by its ^present r«, .^ 
possessors. Tbis arises from the very nature of the subject j from L 
the nature and condition of human affairs; from an overrulmg necessity : 
for, the dutier f humanity bt^. imperative tfhd indispensable, and must be 
exercised by soiue one or other of the guardian powers of^ the commi^iity. 
The existence 6f 4he power of granting relief, in the extremities produced 
<by debt and indigence, U morally necessary, not only to the well-being, but 
to the existence of ^civilized and commercial society ; and if oUe authority . 
in a nation divests itself of this, by a grant to another authority, it imposes 
its exercise as a duty on that other ; and if the one does not exercise it, the 

^ other, by necessity, must. The power, in this sense, remains concurrent. This 

.principle may be Dlustrated by an analojeou^ question of international law. 
Denmark, by its position as to the Baltic and its entrances, owes a duty to . 
the navigating interest of the world,, of guarding their ships from ]^il and 
from shipwreck. She has, so far as is practicable, by her buoys, her light- . 
houses, her pilots, performed this duty. Suppose, she wer6 to cede, by 
treaty, the benefit she derives from this source ; grant the right, and imposa 
the duty upon her neighbor and rival, Sweden. Suppose, Sweden was to 
forbear or neglect to exercise if; could not Denmark exercise it ? Would 
she not be bound to exercise it, hf all the obligation? of humanity ? Are 
the buoys to be torn up, the pilots to be suppressed, the lights to be extin- 

' guished ? Are the coasts of both countries to be lined with shipwrecks, her. 
own subjects to suffer, an4 her great duties to the civilized world to be neg- 
lected and violated? •Is this analogy too remote? AH the duties r^iiK 
of humanity are associated : quoddatn commune vinculum kabent. *- / 
Why was this power over bankruptcies granted at all ? Undoubtedly, that 
it might be exercised, being necessary for the good of the community ; and 
if its exercise is suspended, may it not, justly and properly, be re-assumed; ; 
until again exercised by that which is conceded to be the paramount 
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atitbority. This ooncnrrent power of the states, from a similar, though less 
imperative necessity, exists in varions other cases. Congress has the whole 
power of regulating commerce^ with foreign nations. The most important 
medium of foreign commerce, is fc^eign bills of exchange, which are, there- 
fore, important subjects of commercial regulation. There can hardly be 
imagined a duty more incumbent on congress, than this exercise of its ad- 
' mitted power of legislation. Tet it has neglected that duty ; and as it is a 
power that, from the necessity of the thing, must be exercised, the states 
may and do exercise it, and their rightful use of this power has been sanc- 
tioned by this court in innumerable instances. . Congress has power to regn-^ 
late the value of foreign coins ; it was long before it exercised this power, 
as to any foreign coins, and still omits to do it, as to the greater number. 
Have these foi:^ign coins then- no value ? So also, congress has power to ^x 
an uniform standard of weights and measures. This has never been done. 
Is there then no standard, and are all contracts relative to quantity, to 
weight and measure, destitute of a legal medium of ascertainment ? If con- 
*i4fil g'®^ ^^ ^neglected to establish post-roads, would not the states 

^ have had power to provide for so great a public convenience ; a bene- 
fit which they always enjoyed, even in colonial times ? As to tbe power of 
congreis to establish an uniform rule^f naturalization, it may be necessarily 
exclusive, because if each state had power to prescribe a distinct rule, there 
could be no uniform rule on the subject. :. and naturalization, or the power 
of making aliens citizens, must haVe uniformity ; since the citizens of each 
state are entitled to all the privileges and immunities of the citizens of the 
several states : it is a power that must pervade the Union. But insolvent 
laws have no extra-territorial force, unless by consent ; they are made by the 
state,. for the state ; at any rate, a single state has no inherent power of 
forcing them upOn the other state. This depends upon the old question of 
the lex loci. The reasoning adopted by that learned lawyer and iicconi- 
plished scholar, Mr. Chancellor .Kent, in the case of JLivingaton v. Van^In* 
gen, 9 Johns. 6Y2, may, with tlie strictest propriety, be applied to this case. 
Congress has the power of securing, for limited times, to authors and inven- 
tors, the exclusive right to their respective writings and discoveries., To 
the mere importers of foreign inventions, or foreign improvements, congress 
can grant no patent ; are not the states at liberty, in this omitted case,, in 
this different matter, to promote the progress of science and useful arts, by 
pursuing their own measures, and dispensing their own rewards? Even 
♦l^9l '*^PP®''^"S *^®y cannot legislate upon *the peculiar and admitted ob- 

-* jects of congressional Tegislation, yet they may on others. If not, 
this great subject of imported improvements, would be entirely unprovided 
.for an<} Unprotected. Applications to congress on this very subject have 
been frequently made, and always rejected for want of power. The analogy 
between our argument and that presented in the case of Livingston v. 
Van Ingen, is this : that if congress had exercised all its power, it would 
not have exhausted the subject. Congress has not the power to pass a gen- 
eral insolvent law ; the states have a power to pass state insolvent laws ; the 
objects and spheres bf legislation are different ; congress has power to pass 
a bankrupt law, and if it does, that will be paramount. Having safely pos- 
sessed ourselves of this ground, we may ascend a little higher. We are jus- 
tified in saying, that the states are not prohibited from passing even bankrupt 

82 



1810] OF THE UNITED STATES. Ii9 

Sturges ¥. GrctTrnmshield. 

laws. They once had the power, and they gave away, in. oou junction with 
the other.statee, only that of passing uniform laws of bankruptcy through- 
out the United States. In this'sense, the power they havegranted, and that 
they retain, are different. The grant to congress is not incompatible. We 
hava shown, that the mere grant of ^ power to congress; does not vest it ex- 
clusively in tnat body. There are subjects upon which the united, and the • 
individual, states, must of necessity Jiave concurrent jurisdiction. The fear 
that the rights and property of the citizens will be worn away in the colli- 
sion of conflicting jurisdictions, is practically refuted ; and is even theoreti- 
cally unfounded, .because jthe constitution itself has guarded against this, by 
providing that *the laws of the United States, which shall be made, r^i^A 
shall be the supreme law of .tfie land, anything in the constitution or *- • - 
the laws of any of the states to the contrary notwithstanding. . 

3. But the other great point remains : is not this law unconstitutional 
and' void, inasmuch as it impairs the obligation of a contract ? ' As prelimi- 
nary to this inquiry, it may be suggested, that if it has been proved, that a 
bankrupt law is not an insolvent law, and that the convention, with a per- 
fect knowledge of the subject, left the states in the full enjoyment of the 
right they hiui always possessed, of passing insolvent laws, and subjected 
them to the domination of uniform bankrupt laws only, whenever congress 
might pass them, the position is disproved, which alleges that such laws are 
still void, as impairing the obligation of contracts. From the nature of the 
subject, it is not supposable, that the convention left a power in the states, 
which, if exercised, must necessarily violate another part of the constitution. 
It is not conceivable, that a power was given, directly repugnant and con- 
tradictory to a prohibition impose^d : as almost all the states have passdd 
insolvent iaws, and congress has sanctioned them, and the people assented 
to, and approved Ihem ; let us find out some other interpretation that will 
reconcile these opposite powers, and obviate this flagrant inconsistency. 
The judges of the state courts, and of this court, have confessed that there 
18 in these words, "impairing the obligation of contracts,'' an inherent 
obscurity. Surely, then, here^ if anywhere/ the maxim must apply, temper 
in obscurU quod minimv/ni est sequimuK *They are not tak^n j.^ 
from the English oomnion law» or used as a classical or technical ^ 
term of our jurisprudence, in -any book of authority. . No one will pretend, 
that these words are drawn from any English statute, or from the states' 
statutes, before the adoption of the constitution. Were they, then, fur- 
nished from that great treasury and reservoir of rational jurisprudence, the 
Roman law ? We are inclined to believe this. The tradition is, that Mr. Jus- 
tice WiLSOK, who was a member of the convention, and a Scottish lawyer, 
and learned in the civil law, .was the .author of this phrase, (a) If, then, these 
terms were borrowed from the civil code, that code presents us with a sys- 
tem of insolvency in its eessio banorum; and yet, as it. is said by Gibbon,' 
" the goddess of faith was worshipped, not only in the temples^ but^^in the lives 
of the Romans." The rights of creditors, we kriow, were protected by 
them, with the utmost vigilance and severity. They clid not, however, it 
seems, conceive that a cemo bonorum was inconsistent with the rights. of 
.creditors, or impaired the obligation of contracts. England also anxiously 

(a) See Rcid's Essay, vol. 4, p. 188. 
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guards the rigl^ts of creditors. On commerce, on the integrity of her mer- 
chants and n^ahafacturers, her best reputation and inter^t depends. And 
yet, England, more than. any»other country, has her system of insolvency 
and bankrnptcy. Good sense, in all ages, in all countries, is the same ; as 
in Rome, in England, and in all other commercial countries, so in this, bank- 
rupt and insolvent laws have never been considered as impairing the oblijga- 
^1 tion of a contract. If included in the literal ^acceptation of the words 

^ of this clause of the constitution, from the natufe of things, they form 
an implied exception. Insolvent laws are based npon the confessed and 
physical inability of a party to perform a pecuniary contract, otherwise than 
by a surrender of all he has. ^ow idle, then, to make a provision in respect 
to such laws, guarding against the impairing a contract ; that is, providing 
for its strict, adequate and .undiminished performance, when \h'e impossibility 
of any performance is pre-supposed. The total, physical inability of the 
individual, is his exemption, and thiis id tacitly and necessarily z^erved and 
implied in every contract. This is the doi^trine bf Yattel, of a nation, as to 
a public treaty (Yattel, lib. 8, ch. 9,-§ 91); and is it not the law of nations^ 
that the obli^ttions of a treaty shall not be iittpaired? To impair an obliga-" 
tion has reference to the faculty of its being performed. The obligation of a 
contract, and a remedy for its performance, are different things. Whether 
a contract shall be fit matter for^ judicial coercion, is a different question, 
from its being preserved perfect and undiminished where it is. When the 
courts do take cqgnisance, they shall not adjudge less, nor differently, either 
as to4ihe amount, or other terms and conditions of the contract. The per- 
formance -of "the contract shall be exact ; imprisonment is the remedy for 
enforcing it *.; but where there -is a confessed and adjudicated inability, the 
society withholds the power to protract indefini^ly and miserably, what can 
*153l "^^^^ ^ ^^ effectual^remedy, but only a vindictive ponishment. *The 

-* moral obligation of a contract may, perhaps, remain for ever, but mis- 
fortune and extremei indigence put an end to the legal obligation, as war 
does to a treaty ; as revolution ^do'es to a pre-existing gbvemmelit ;. as death 
does to personal duties. The impossibiUty of payment discharges from ^n- 
tracts, as insanity does froin crimes : /' impd^iMtMrn," says even the severe 
^ynkershpek, '' nvUa^tt obUgcUio^* . To impair means, as to individuals^ yon 
shall not pay less ; you shall not have an extension of time in which to pay ; 
you shall not pay in goods, when your contract is cash | you shall not pay 
in' depreciated coin, or even current bank-notes, when your contaract binds 
you to the payment of pure coin ; mterest shall not be dimjnished : in fin^, 
there shall be no alleviation of its terms, or mitigation of its conditions. 
The f^ts as to which you engage shall remain the* same. The insolvent law- 
is something independent of the obligation of the contract^ and extraneous 
to it. It is a matter of peremptory nonsuit to the action ; or, rather a bar, 
having reference .to nothing inherent in the contract, but 'to something exte- 
rior and posterior to it. The insolvent law, so far from impairing the^n- 
.ti^act, sets it up, admits its obligation, and endeavors ta enforce it, so far a& 
it is possible, consistently with the misfortunes of the debtor, to enforce it.' 
If it was meant, by these words of the constituticm, to prohibit the passage 
•of ipsolvent laws, whiy not, in plain terms, ha fe ^aid so? It Ivpuld have 
been as clearly understood, as the plain prohibition, that no state shall grant 
any title of nobility. It could not have been xneant to bury such a meaning 
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under sach ^obscurity. To suppose, that the framers of the ocmstitatioii 
were designedly obscure on (his delicate and dangerous subject, is an im- . 
peachment of their integrity ^ to suppose, th(it they had so little command of 
appi^priate and perspicuous language as to employ such terms to express 
such a though ty is an unjust imputation upon their acknowledged talents. 

Upon the construction contended for, statutes of limitation would be re- 
pugnant to the constitution ; statutes of limitation take away the remedy,, 
after six. yearis ; the insolvent law, at once. But suppose, the statute of 
limitation confined the remedy to sixty days, or sik days ; it would be an 
indiscreet, impolitic and unwise, but not an unconstitutional law. . If such 
statutes be valid, it must be, because they do ttot impair the obligation of a 
contract. Yet the one law has the same effect on the contract as the other. 
They botb take away the remedy, and neither annuls the obligation : for a 
subsequent promise, in both cases, revives the debt. If the odntract was 

. annuUed, or its obligation impaired, A promise to pay would be void; 
because it would be without consideration, and would be contrary to the 
very law that destroyed it. The writers on the civil law *most clearly 
express the difference between the obligation of a contract, and the legal 
remedy for its performance, (a) Ayliffe, among otEer instances, refers to 
the v^ry subjeci now under discussion.: ''Neither a civil nor alnatural obli- 
gation," says he, '' is dissolved by a cesHo bonorum ; though it produces a good 
exception in law, and suspends the force of an obligation *for a time ^ ^ ■. 
the extinguishment of an obligation being one thing, and the cessa- ^ 

tion of it another ; fpr when the cessation pf an obligation is once extinct, 
it never revives again." This is leaving the matter untouched and unregu- 
lated, as we contend it is, by the great fundamental law, to be provided for 
by ordinary legislation! If the states, influenced by the eloquent reasoning, 
of Burke and Johnspn, were to abolish' imprisonment for debt entirely, 
could their right be disputed ? And yet this might prevent the creditor 
from getting his money. The contract would remain to be enforoied by 
other, but perhaps, not equally efficacious, means. This reasoning, as to the 
distinctness of the rem^dj; from the contract, is applicable to cases evea 
where insolvency does not interfere ; with how much more force, wh^re it 
docs. It would be monstrous, to parade the show, or urge the violence 
of a nominal remedy, ;when it could be none in reality. You must sub- 
mit to necessity. When the sages of the convention inserted this clause 
in our constitutlorr, they meant no more, or less, than the inviolability of 
contracts ; and what system of religions faith nor of ethics, or of jurispm- 
donce, ever meant less ? But they likewise meant, that this salutary, but 
universal principle, should be subjected to the salutary and indispensable 

- exceptions to it, which always had prevailed, and always must prevail. 
Every contract must be subjected to, limited, and interpreted by, the law of 
nature, which everywhere forms a part, and the best part, of the municipal 
code ; and it is the primary canon of that code, that necessity (physical, 
moral necessity), knows no law, but itself. Laws or f constitutions r^i^.^ 
jcau not create property in the individual ; and in a certain sense, in ^ 
the absence of all fraud, where there is no property, there can be no injus- 
tice ; of course, no violation of a contract Locke, in endeavoring to prove 



(a) Ayliffe's Civ. Law. lib. 4, tit 1 ; Dig. 46, 8, 08, a 
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that the principles of morals are susceptible of as strict demonstration as 
those of mathematics, says, where there is no property, there can be no 
injustice ; for the idea of property being a right to anything, and that the 
idea of injustice being- an invasion of that right, it is evident, that, these 
ideas being thus established, and these niEimes annexed to them, we can as 
certainly know these propositions to be true, as nat a triangle has three 
angles, equal to two right angles. Locke's Works, lib. 4. p. 258- (fol. ed.). 
And the civil law, perhaps the most exact, consistent and comprehensive 
code the sagacity of man ever framed and systematised, expressly assei*t8 
the same principle : Nam is videtur nullam actionem habere cui propter 
inapiam ctdveraarii inanis actio est Desinit debitor esse is, qui nactus est 
exceptionem justam, nee ab naturali equitati abhorrentem. Ayliffe 506 ; 
Dig. lib. 4, tit. 3, § d. 

The states, then, in exercising the natural, inherent and indispensable 
power of discharging poverty, distress, and absolute indigence and inability 
from payment, have not only conducted themselves lawfully and constitu- 
tionallyjbut the omission to have done it, would have been impiously absurd; 
and it is an unjust imputation upon the constitution of the United States, to 
suppose a prohibition against the exercise of such a power somewhere in 
society. As to insolvencies, congress connot exercise it ; as to bankruptcies, 
♦1571 **^®y r^^'^se ; the states, therefore, must exercise this power. The 

-' obligations of natural law, and the injunctions of our religion, which 
religion is a part of our common law, impose it as a duty, that the wants of 
the poor should be relieved. Strange, indeed, is it, that the laws should, at 
the same moment, press upon society two duties, so inconsistent and contra- 
dictory, as that of exacting for the payment of his debts, what the impover- 
ished and imprisoned debtor has not ; and obliging those who have some- 
thing, to give him a share of what they have, to save him from suffering or 
death. Although it has been strenuously insisted, that the abstraction of 
the remedy is a violation of the contract, yet it has also been intimated, that 
if erroneous in this particular, the substance of the argument on the other 
side would still remain correct, inasmuch as not only the person of the 
debtor, but the debt itself, was discharged. It may, perhaps, be doubted, 
whether, though the person be discharged from the debt, the debt itself be 
extinguished. 'At the utmost, the tendency of the doctrine contended for, 
would be, but to give the creditor a right to ttie miserable chance of the 
future acquisitions of the insolvent, by a future action ; and that chance, 
rendered the more desperate by the consideration, that aiTest, that is, im- 
prisonment, is almost the only mode of instituting actions in the United 
States. Grant that the remedy may be given, or withheld or modified, by 
the legislatures of the states, and the difference between us, in practical re- 
sult, is not worth contending for. This could not be what the convcution 
♦l58l ^*^ '^^ view. According to the dootjrine on *the other side, yon' dis- 

-* charge the debtor from prison, to condemn him to work in the mines, 
and tliat too, with his chains^ upon him. You remit the lesser, to inflict the 
greater punishment. You take him from a life of listless indolence, where 
you are obliged to maintain him, and doom him to a life of labor, without 
hope. Nay, worse, you so place him as to have every step watched by a 
lynx-eye avarice ; every morsel he puts into his mouth counted and weighed; 
every personal indulgence censured ; every family sympathy scanned and 
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xeprimanded. Well was it said by a learned judge, that such freedom would 
be a mockery : nay, worse, it would be aggravated slayoy and oomplioated 
misery ! It is admitted, that the state has a right to the servioe of iter citizens. 
It may open its prison-doors even to criminals ; what services can ever be 
rendered by him who is pressed down to the earth by a poverty that n^ust be 
hopeless and interminable ? The state wants the services of its citizens, to, 
fight its battles on the land and ocean, to cultivate its fields, to enlarge its 
industry, to promote its prosperity, to signalize its fame. It does not want a 
heartless, purposeless, mindless being — ^but half a man — a worse than slave ; 
it wants a citizen, with all his worth and all his energies of body, mind and 
soul. . The line of distinction drawn by the opposite counsel, between bajik- 
rupt and insolvent laws, is wholly mistaken. So far from the difference be- 
tween them consisting in the circumstance of the bankrupt law disoharcnng 
the debt itself, whilst the insolvent law discharges the person of the debtor 
only, it is an historical *faot, that the early English statutes of bank- ruigg 
ruptcy did not provide for the discharge either of the. debt or of the ^ 
person. Discharge is not mentioned, nor in any way provided for, until the 
4th or 5th of Anne ;• that is, after the system of bankruptcy had been estab- 
lished almost two centuries. But it is expressly provided for, it is the object 
and intention of the first regular insolvent law of England, in the time of 
Charles II., and of the act of 1755, which served as a model for colonial legis- 
lation. The law of New York of 1 755, and that of Rhode Islan^pf 1 756, were 
copied almost verbatim froia this last. There is, even now, no discharge, in 
the case of a second bankruptcy, unless the debtor pays seVenty-five per 
cent, of his debt, and in England, none at all, if he has even had the benefit 
of an act of insolvency. Oullen's Bank. Law 395, in notia/ Act of Congress 
of 1800, ch. 173, § 57. A construction merely technical 6ught not to be 
given to such an instrument as a constitution of government. If any instru- 
ment ought to receive an equitable and liberal interpretation, affected by 
the events which preceded, it is that of a great treaty of confederation be- 
tween various states, who were compressed into union by obvious motives 
aijtd considerations, of common wrongs sustained, mutual errors committed, 
and equal advantages to be gained. 

Our interpretation of such an instrument ought, at. least, to be as liberal 
as of a remedial statute. We ought to be as unshackled as in the interpre- 
tation of a last will and testament, where the intention of the testator is the 
polar star to direct us ; * where we have a right, if the words are rmiQQ 
ambiguous, to seek for illustration from the condition and circum- > 
stances of the testator's family. What was the condition of the American 
family ? What were the evils which this article of the constitution was 
intended to remedy ? Undoubtedly, those acts of desperation and violence^ 
to which many of the states, in a paroxysm of revolution, resorted, and those 
acts of impolitic and selfish injustice to which they continued to resort, in 
that more dangerous moment, after the effect of mighty impulses had ceased, 
and was succeeded by inevitable relaxation and debility. These plainly 
indicate what were the evils, and demonstrate for what this remedy was 
intended. As to the effects of poverty, of indigence, of natuial and moral 
impossibility to perform contracts, neither foreign nations, nor our own citi- 
zens complained. These must, and do, from the vicissitudes of human life, 
and the long catalogue of human ills, exist in all countries and societies. 
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ThU provision 6f the constitution is'Bpplioable to those cases which, snpipose 
a freedom from imprisonment, and ability of payment, and a fraudulent 
evasion of it. They suppose the case of Wman who would pay all his debts, 
but that, from the course of events, if his contracts were literally interpre- 
ted, anct immediately enforced, he would, pay too much, if he paid according 
to its terms. The apology for these laws, which the constit^ution intended 
to interdict, was, that he contracted the debt, when society was peaceful and 
prosperous ; when land was high ; when cmn was in circulation ; when 
iti^a^-t markets for'produce were open,^^d the whole coarse *of commercial 
. -' intepootirse free and uneiftbarrassed ; and he ilras called upon to pay, 
when every particular^ in this state of things, was reversed. In providing a 
remedy for this terrible fluctuation of aff^iirs, after ~a storm, and the sub- 
sidence of the agitated ocean of society, into that dangerous calm which 
always succeeds, the states erred extravagantly : they issued paper money ; 
they set off barren lands, by. an arbitrary appraisement, for the payment of 
debts ; they curtailed interest ; they made specific articles a tender ; they 
altered the Contract as to its f aots, its terms, its conations '^ they revoked 
their own grants ; they interfered in private concerns — ^not| as they had a 
right 'to dojby the: equal pressnre of a general and permanent systedi, grant- 
ing, relief to avow A insolvency and distress, but by extending indufgences 
in particular cases, and arming debtors with ptivileffes againi^ their credi- 
tors. In reviewing the history of the period ]raf erred to, it will be seeil, that 
insolvent laws were eomplaine4 of by n'o one as the evil of the times, except 
by Mr. Hammond^ the British minister, in his correspondence with Ifir. 
Jefferson, who indignantly and eloquently repelled the imputation that they 
were a violation «f ^bieaty ; and yet the. words of the tceaty of 1783 were, 
on a similar silbjeot^iStronger and plainer^ perhaps, than the words of the 
constitution : British Creditors were to '* meet with no-lawful impediment to 
the recovery of ^ the foli value of their debts in sterling money." ^aite's 
State Papers^ vpL 1, p.{{87«' In the debates of the various conventiens, ^o 
*162l Buppositioii *wa8 smarted, that this •clause of. the constitution was^pro- 
^ hibitory of the oocustonied relief to poverty, by insolvent laws ; and 
DO amendment was offered for the purpose of avoiding this possibly lurking 
danger, except in th^ convention of Rhode Island, the last^that acted upon 
the constitution ; and there it was rejected, on the ground, that the passage 
of insolvent laws "waa nowhere prohibit in the constitution, and that the 
contrary apprehension was a dream of distempered jealousy. The practice 
of passing insolvent laws, whicl^had begun so early in colonial timely which 
had uninterruptedly continued, and was then in* daily unblamed operation, 
was not even referred to' as an eviL This is expressive silence — this is a 
negative argument pf conclusive force. They have since been sanctioned 
by upwards of thirty years' practice ; by the absence of all complaint ; by 
the decisions of state and federal courts ; by the acquiescence of congress ; 
and what is more, by the acquiescence of creditors. It has taken upwards 
of thirty years of curious insp^tion to discover this occult meaning, covered 
under the mystical veil of constitutional language. The constitution had 
reference to those acts which had palpably caused discontent and shame, 
and were, unfortunately for us, peculiar to our history. To have inserted 
them in odious detail, would have disfigured the constitution, and have eter- 
nized a disgrace upon the most brilliant page of our history. Against paper 
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money, the cbuvention had provided. They, then guarded againtft the other 
expedients of wrong. They did not mean the insertion of an abstract dogma. 



indefinite in its extent, of ^sweeping and dangerous generality. Th^ 
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anticipated, that discreet expositors would arrive at their, meaning,^ 
from the previous history of the country, and from the considejiation of the 
well-known evils which they intended to remedy. For if we were to give 
only a 'technical common-law construction to this article of the constitution, 
innumerable absurdities would thicken upon us ; we should frequently lose 
the benefit, in the plainest case for which it was intended ; and be obliged 
to apply it in others, from which the instinctive feeling and irresistible com- 
mon sense of mxtnkind would repel it. 

For instance, if we are to be bound in verbal fetters, what shall we do 
with a judgment? The judges of England have declared that a judgment 
is no contract; \Bidlesan v. Whytel, 3 Biirr. 1648. What an^ inlet this to 
fraud and evasion t The creditor has merged his contract in 'a judgment ; 
but arriving^ at this point, he is unprotected by the constitution. What 
shall we do with marriage, which is a contract, the most solemn and sacred 
of all, by its very terms indissoluble and eternal ; but yet the states impair 
it by divorces d menso et thoro, and dissolve it, by divorces d vinculQ nsatri' 
monii. If it impairs the obligation of a contract, for ;a living insolvent 
not to pay all his debts, why is the case altered when he is dead ? Can a 
different rulq take effect with regard to his substitute, his executor or ad- 
ministrator ?^ This would not be more unreasonable, than wha^ is pretended 
to be done in the case of the living man, whose contract you make to be, 
that he will, at all events, be aUe to pay ; you *make it^an insurance i-^iaa 
against accident,, against misfortune, against i irresistible force, wide- *- 
wasting calamity, ii^vitable necessity. ; against the decrees and acts of GTod 
himself. Let, then, the rule of interpretation, as to insolvent laws, be the 
common sense of mankind, the universal' agreement of those who have been 
affected, who may be affected by them. A whole nation, on such a subject, 
cannot be in the wrong. The panics contracted with the full knowledge 
of these laws, and the practice of the states upon them. Every creditor 
knows he is liable to be paid only so far forth as the property of a distressed 
debtor, on a legal and band fide surrender, can pay. The universal consent 
of the nation and its public authorities is strongly shown by the practice of 
congress itself, whose privileges, it is said, the states are usurping. Accord- 
ing to the argument on the other sidle, congress, in the only bankrupt law it 
ever passed, impaired the obligation of contracts, since it made the discharge 
of the debtor reierrible to past as well as future contracts. Is it, indeed, 
to be said, that congress has power to do thisj and that the prohibition of 
this power to the states is an implied permission of Jt to the United States ? 
Is a different rule of right and ethics to be applied^ to these different author- 
ities ? Certainly not. Where, indeed, mere political power is prohibited to 
the stales, congress may exercise that power exclusively. For instance, 
congress may emit bills of credit. But the matter is different in a moral 
prohibition. Congress have no more right to impair the obligation of a con- 
tract* than the states.* It is a preposterous presumption, that congrei^s 

> But see Evaoa v. Eaton, Pet G. C. 822 ; States, SOt. of Claims 646 ; Ex parte Smith, 
Kiiox V. Lee, 12 Wall 467 ; Savage v. tjnitcd Chicago Leg. News 83, aod cases there citecL 
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^meiant, by its bankrupt law, to violate the ii^janotion of the constitu- 
tion, when they left they payment of debts, according, to the undeviating 
eourse of the civilized world, to be discharged out of the surrendered estate, 
rather than by the imprisoned person of the debtor ; cqmmuhia error facit 

jus. In a most important matter in the constii^tiOn of this very court, a 
co-ordinate branch of the government, in giving a construction to its own 
powers and organization, it has chosen to collect an interpretation oi the 
constitution itom^ acts of congress, from the Uninterrupted and unimpeaqhed . 

' practice under them, rather than from the bare literal words. The consti- 
tution of the United States haa said, 'Hhere shall h^ one supreme court, and 
such inferior couirts as congress. may, from time to time, ordain and establish. 
The judges, both of the supreme and inferior courts, shall hold their oifices 
during good -behavior^" Ac Depending solely on the plain signification 
of the words, one can hardly conceive of language that establishes, with 
more distinctness, two separater judicial departments. One court, existing 
in unity and supremacy ; other courts, multifarious and inferior. One ortg- 
inal, the other appellate ; and yet, both congress and this court have decided, 
that it is, at the same time, one and many ; inferior and supreme, original 
and appellate f nay, more; that with a commission, which, framed in the 
•words of the constitution, has only reference to one appointment, neverthe- 
less, you hold both. But communis error fofiittus / and all these apparent 
jnconsistencios were reconciled by the propriety of acquiescing in aconstruc- 
♦l66l ^^^" of *the constitution,, which had been fixed by a practice under 
^ it; for a period of several y^ars. 8tuart \, Xaird, 1 Cratch 299. 

;* ^. J?. Ogdehy on the same side, argued, that, supposing the law of New 
York, in question to be a bankrupt law, there is nothing contained in the 
constitution of the United States, to prohibit the legislature of that state 
from passing such a law. There, is no express prohibition to be found in 
the constitution ; and if any prohibition exists, it must be sought for either 
in the clause giving congress power 'Ho establish ^ uniform rule of natural* 
ization, and uniform laws on the subject of bankruptcies throughout the~ 
United States,^' or in the clause which prohibits the states from passing " any 
ex pdsto facto law, or- law impairing the obligation of coiitracts." 

1. Does th^ first clause,, which has been mentioned, prohibit the states 
from passing bankrupt laws? 'The constitution, after giving certain powers 
to congress, in some cases proliibits, by express \vords, the states' f roiji exer- 
cising those powers, and in other eases, it contains .no such prbhibitibn. 
Why "should the" convention insert express prohibitiops as to some powers,; 
and not as to all, if it was intended thaib all should be prohibited? The 
mention of one in the prohibition, is the exclusion of stU others, not men- 
tioned, from it. The ^constitution first declare what powers congress shall 
have ; and then, what powers the states shall no longer have; Amon^ the 
♦ifl^l P^^^'^ ihxiB taken from the states, this oi passing bankrupt *law8 is 
J not enumerated* Is it not a fair conclusion from tUs, that the con-, 
vent ion did not intend to take this-power from the states ? Would they not 
have expressly done so,.as they did in the case of other powers, where such 
was their intention ? And let it bo remeinbered, that this subject of bank-, 
riiptuies was brought immediately to the piew of the convention, in a pre- 
Qeding article, in which the powers of congress are enumerated;! The powers 
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given to congress by the oonstitation, may be divided into three elasses : Ist 
Those whioli are national in their nature, and which are vested in congress, 
as the sovereign power of ^ the nation or Union. 2d. ^ Thqse powers which 
«re given to congress, and from ^e.<^xeroi8e of which the states are e]q>ressly 
excluded, dd. Those which aire given to congress, and from the ezeiY^ise of 
which the states are not excluded. Under the first class, may be enumerated 
— ^the power to borrow money on the 'credit of the United States ; to regu- 
late commerce with foreigb nations and among the several states ; to {Provide 
for the punishment of counterfeiting the securities and current coin of the 
United States ; to ponstitute tribunals inferior to the supreme court of 
the United States ; to define and punish piracies and felonies committed on 
^e high seas, and ofEences against th^ law of nations ; to declare war, grant 
letters of marque and reprisal, and to make rules concerning captures on 
land and water ; to raise and support armies ; to provide and maintain a 
navy; to provide for organizing^ arming and disciplining the militia, Ae. 
Most of the powers which have been enumerated, could manifestly never 
*be exercised by the states, because they apply to the Union, for which V^ 
the legislature, of no one state ever could'' legislate. Th^ remainder ^ 
of them regard our intercourse with foreign nation'^, and therefore, neces- 
^sai'ily concern the whole nation collectively, and no one part of it in pai^ 
ticulitr. There was no necessity for the constitution to prohibit the states 
from exercising these powers, because, from their very nature, they could 
only be exercised by the general government. 2d. Those pollers, which 
are given to congress, <9ftid from the exercise of which the states are expressly 
excluded, are, the power to levy and collect duties and imposts ; to coin 
money and regulate the value thereof ; and to this class might, perhaps, be^ 
also added, the powers to raise armies and maintain a navy, which have been 
before stated in the first class of powers, but from the exercise of which the 
states are in terms prohibited, in time of peace. Under the third claaS of 
powers, or those which are given to congiess, and from the exercise of which 
the states are not precluded, are the powers to leVy and collect taxes and 
excises ; to establish a uniform rule of naturalization and uniform laws 
upon the subject of bankruptcies throughout the United States ; to regulate 
the value of foreign coins, and fix the standard of weights and measures ; 
to establish post-offices and post-roads ;;. to promote the progress of science 
and useful arts, by securingV for limited times, to authors and inventors, the 
exclusive right to their writings and discoveries. From the exercise of any 
of these powers, the states are neither expressly, nof by any ♦fair rule r*, ^^ 
of construction, excluded. To le«y and collect taxes' and excises, is a ^ 
power givlen to congress.- Is it taken from the individual states ? If it were, 
the state governments must have expired at the moment -the genera] govern- 
ment came, into existence. Without the power of levying and^ collecting 
taxes, no government can exist. If this power to levy and collect taxes and 
excises, which is given to congress, be not an exclusive power, why should 
the others be so ? Every argument ^whicb has been used, applies with 
equal force to this, as to the other powers. The power is expressly given to 
congress, and if it be true, as it has been contended, that every power 
given to congress is necessarily exclusive, this must be so ; and if it be not* 
exdtiisive, there is nothing in the argument of the counsel for the plaintiff. 
But it may be asked, do, then, the government of the United States, and 
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of the indiyidual states, both possess these powers? And have they a oon- 
oarrent right to exercise them? We answer, that they htkre a cohcorrent 
power on the subjects; they ma^ both legislate in any of this class of powers. 
Congress and the individual stat^ may both tax the same article of property, 
and both tazef must be paid. Congress has passed laws imposing a land- 
tax: was it ever supposed, tbff^*^*lieir exercising that power necessarily took 
from the state legislatures iht ir right of exercising it ? pongress has power 
to establish a uniform rule of naituralization : is this ^il exclusive power? 
The power of admitting foreigners to the rights and^ privileges of natural- 
boiTi citizens, was a right which had been exercised by every state m the 
♦i 'Tftl *Union,.froni the date of their independence down to the adoption of 
. -1 the federal constitution. With a large portion of their territory un- 
cultivated and uiunhabited, except by savag^es, the power and right of 
encouraging the.emigration of foreigners had become a sort of common law 
of the country; it originated with our fathers, when they first settled in the 
country, and had coutinued ever since ; it formed a prominent feature in the 
system of laws in every state in the Union. Suppose, congress had never 
thought proper to exercise the power given to it, of establishing a uniform 
rule of naturalization ; was it intended by the convention, that the states 
should no longer exercise that power, and that the omission of congress to 
legislate on the subject, should operate as a bar to the admission of foreign- 
ers to the* right and privileges of citizens, and thus put an end to emigration i 
The first act of congress, entitled, "an "act to establish a uniform rule of na- 
turalization,'' was passed in March 1790, and prescribed the mode in which 
a foreigner might become a citizen of the United States ; but it did not 
declare that the mode therein prescribed should be uniform throiighout the 
United States, and no state should thereafter admit foreig&ers to the rights, 
of citvsenship. After the passage of this law, some of the states, Virginia 
and Pennsylvania, the foimer certainly, and it is believed, the latter, con- 
tinned to exercise this po;i^er of naturalization, untilJanuary 1795, when 
congress i>assed an act, entitled, ''an act to establish a uniform ri^le of na- 
turalization, and to repeal the act heretofore passed on that subject;'' 
^^1 * which act, for the purpose "of carryings into complete effect "ijbhe 
-I power given by the constitution to establish a uniform rule of nature 
alization throughout the United States,'' declares, that any alien may be ad- 
mitted to become a citizen of the United States, or any of them,, upon the 
.conditions contained in the said act, "and not otherwise.*' After congress 
bad -thus legislated upon the subject, and had established, what by the con- 
stitution it had a righc to establish, a uniform system of naturalization, qo. 
>? state conld^ legislate, and none ever attempted to legislate, on ^ the subject.* 
^rVherevor a power is exercised by congress, and there is nothing incompati- 
ble iuN its exercise by the states, they may both exercise it, and the laws 
passed by both arc binding and constitutional. If congress has a power, and 
exercises it in siich a way that the exercise of the same power by the' in- 
dividual states wourd; be incompatible with its exercise by congress, then the 
state law must give way ; it must yield to the law of congress : not because 
the law of the RtMe is unconstitutional, and therefore, void, but because the 
power of congress ^is supreme, and where the state laws interfere with it, 
they must yield. The 6th article of the constitution declareii, that " this 
constitution, and the laws of the United States^ which shall be made in pur- 
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saance thereof, and ail treaties made; or which shall \>e made, under the 
anthority of the United States, shall be the supreme law of the -land ; and 
the jiyidges in every state shall be bound thereby, anything in the contttitntlon 
or laws of any state to the contrary not^thstanding." From this olause, 
theoonvention evidently ^supposed, that the laws of the United States, r*, ^^a 
and of the individual states, might, in some eases, conflict with each ^ 
other (which they never oodld do, if they could never legislate upon the 
same subject), and meant to provide, when they did conflict, that the 
state laws should yield, and the laws of the United States be supreme. 
But until congress does legislate, and in such k "^ay as to preclude the states,^ 
the states retain their power to legislate, on the class of cases we are now' 
considerinj^A Congress has power to flz lite value of foreign coins. If* it 
had never legislated unop that subject, were the states prohibited from fiidng 
the value of foreign l)Oins? Congress has power to flx a standard of weights^ 
and measures. If it should never exercise that power, were the individual 
stateil to be left without any standard of weights and measures? But it is 
said, that an •act ef legislation is an act of the sovereign authority of the 
society, and that it would be a strange act of sovereign authority, whose 
power can be put an end to, whenever congrrcds choose to legislate, and is to 
revive again,, when congress choose no longer to legislate. This is said to 
be an anomaly in political science, and absurd upon the face of it. But we . 
ask, whether our whole form of government is not new and unheard of, uqtil 
established here ? Is not our constitution an anomiily ? Is it, therefore, not 
to b'e executed ? To a person unacquainted with -the nature, power and ex- 
tent of our political institutions, before and at the time the constitution o£ 
the United States was formed and established, many parts of it would be 
wholly unintelligible, and no proper oonstructiQU could be given to ♦itj j.^ ^ 
without bearing in mind the political condition of the people who *■ 
ordained and established it. Citizens of separate and independent govern-^ 
ments, they adopted this constitution, not because they had nO government, 
but .because they had several governments; to secure to themselves those 
blessings of peace and independence which they had earned by their common 
sufferings, and which were the inward of their common blood and treasure. 
Fearing the approaches of those petty jealousies^ which are always engen- 
dered in peftty states, and which might soon array against each other those 
arms, which had been so lately unite4 against the common, enemy], they 
established this constitution. . It is without example ; and it is no argument 
against it, to say, that the poweiis vested by it in copgress, and left by it itt 
the several states, arie novelties. If the construction, for which we contend, 
be given to it, there is perfect harmony in all its parts. 

But another argument has been stated, and urged with some earnestness 
against us, which is founded upon the declaration in the constitution, that 
the rule of naturalization and the laws of bankruptcy are to be unifonn 
throughout the United States. The argument is this : the constitution says, 
the system of bankraptcy shall be uniform throughout the United States. 
If the several states have power to legislate on the subject, the systems 
woald be multiform ; it is, therefore, evident, that the convention intended 
that congress should alone have the power of establishing the system of bank- 
ruptcy, and that the states were to be excluded from the exercise of rm^A 
any such power. Now, if there be any solidity in this argument, *it '^ 
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would prove, that whenever the convention deplares that any laws passed 
by congress shall be nniform throughout the 'United States, the power 
of passing su^^h laws is necessarily exclusive. But congress has the power of 
levying and collecting duties, impoiBts and ezoisea; and the convention* 
declares, that '* all duties, imposts and excises shall be uniform throughout 
the United States ;" and yet it never has been contended, that this power 
is exclusive. As to excises, many, and it is believed, most of the states, 
have always exercised, and still do exercise, the power of levying and col- 
lecting excises. And so far was the convention from considering the power 
giv.en to congress to levy and collect duties, imposts and excises, as an ex- 
clusive power, because they were to. be uniform, that in the next article of 
^he constitution, the states are, in express words, prohibited from levying 
and Collecting imposts and duties. Why was this prohibition inserted, if the 
states were already prohibited from the exercise of that power ? If the power 
of establishing uniform laws as to duties, imposts and.excisies, vests no exclu- 
sive power in congress, in relation to those subjects, why should the power of 
establishing unif or^i laws of bankruptcy and naturalization exclude the states 
from the exercise of those powers ? It has been said, that every power given 
to congress is necessarily exclusive and imlunited, unless it be expressly lim- 
ited in the constitution ; or unless, from the power itself, it is necessarily a 
limited power. If this be true, then it follows, that if the constitution had 
*1 751 &^^^ power to congress to pass a law establishing a rule of naturaliz&- 
-* tion,*and a system of bankn^ptcy, the power would have been exclusive, 
and the states would have retained no power to legislate on those subjects. 
Why, then, was it thought necessary by the convention, to declare that the 
laws upon these subjects should be uniform ? Not because the power was to 
be an exclusive one, but because, as each state retained the power of legislation 
upon these subjects, a variety of laws and systems might and necessarily would 
be, introduced, which might, and probably would, have an effect upon the 
general commerce of the country, and be attended with consequences unfa- 
vorable to the general welfare and prosperity ; and therefore, power was 
given to congress, whenever they thought proper, to put an end to these 
vaiious and discordant systems, by establishing one uniform system, to per- 
vade the whole United States. So far, therefore, from the insertion of the 
word ** uniform,'* in this clause of the constitution, affording any argument 
in favor of the exclusive power of congress to make laws upon the subject 
of bankruptcies and naturalization, it was^.the existence and probable. exer- 
cise of the power of the states to legislate upon those subjects, which in- 
duced the convention to give power to congress to establish a uniform sys- 
tem throughout the United States. A system of bankruptcy is the xsreature 
of commerce ; its end and its object are, at once, to giv-e and support com- 
mercial credit. Some of ^the United States ar^, from their situation, habits 
and pursuits, commercial ; others are agricultural. To the one, a system of 
bankruptcy may be very convenient, if not essential ; to the other, such a 
*I761 ^y^^^°^ ™^y °^^ ^^^7 *^® unnecessary, but ruinous. -Hence, the dif- 
-' ficulty which was foreseen, and is now felt, of establishing any uni- 
form system,- to pervade the Union, and hence would have been the manifest 
impropriety of taking from the states ,all power of legislating upon the sub- 
ject, and vesting that power exclusively in congi*ess.  It is said, that as 
congress has the power to legislate upon this subject of bankruptcies, and 
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omits to exercise it, it • is an e^i^ession of the opinion of congress, that no 
sach system ought to exist. The omission of congress to legislate, amounts 
to a declaration, that they do not think a uniform system is necessary ; and 
they, therefore, leave the states to legislate upon the subject, whenever they 
may think it proper and expedient to do so. That congress considers the 
states as possessing this power, is evident, from the 6l8t section of the bank- 
rupt law of 1800. 

2. The second question is, whether this law of New York is repugnant 
to that clause of the constitution which prohibits the states " from passing 
any ex post facto law, or law impairing the obligation of contracts?" We 
have already endeavored to show, that the individual states have the power 
of passing bankrupt laws. What is a bankrupt law ? It is a statute which, 
upon a surrender of the property of the bankrupt, discharges both his per- 
son and his future-acquired property from the payment of his debts. This 
discharge from all future liability is one of the principal objects in all bank* 
rupt laws, which, for the benefit of the creditors, provide by heavy penal- 
ties, for a fair and full surrender of the debtor's property ; and *for r^,, ,.h 
the benefit of the unfortunate debtor and his family, leaves him to *- 
the full enjoyment of whatever his talents and industry may enable him to 
earn for the future advancement of himself and family. If, then, the con- 
stitution recognises the right and power of the states to pass bankrupt laws, 
it seemis to follow, that the clause of the constitution, which prohibits the 
states from passing laws impairing the obligation of contracts, does not 
hiclude a prohibition to pass bankrupt laws. Whether this law of the state 
of New York is to be considered as an insolvent law or a bankrupt law, it is 
unnecessary for us to inquire ; because, though great pains have been taken 
to prove that is a bankrupt law, we do not think it necessary to show that 
it is not. If it be a bankrupt law, the state had a right to pass it. If it be 
an insolvent law, it is equally within the scope of our reasoning ; because, if 
an. insolvent law, which discharges the person and future, property of the 
insolvent, be a law impairing the obligation of a contract, within the mean- 
ning of the constitution, so is a bankrupt law, which does the same thing. 
But we have shown that the states have the power of passing bankrupt law;s. 
They iiave, therefore, the power to declare that an unfortunate debtor, 
upon the compliance with certain conditions, shall be discharged from all 
liability to the payment of his debts ; unless, indeed, it can be supposed that 
the convention intended to leave to the states the power of passing a bank- 
rupt law, and yet, intended to deprive them of the power of incorporating 
into that law a provision, without which no system of bankruptcy could exist 
Is a bankrupt *law, a law impairing the obligation of contracts, within |.^ ^ 
the meaning of the c<»i8titution ? We insist, that i^ bankrupt law, *■ 
so far from being considered as a law impairing the obligation of contracts, . 
ought to be regarded as a. mode of enforcing the performance of contracts. 
The first object of a bankrupt system is to enforce and secure the rights of 
creditors, to save them from the consequences of fraudulent and secret con- 
veyances of the debtors ; and to give them the benefit of all the debtor's 
property, and thus, compelling the. debtor, as far as he is able, to pay his 
debts and perform his contracts. It acknowledges the existence of the con- 
tract ; and the binding force of the contract is the very gfound upon which 
it proceeds. Insolvent laws, and insolvent laws discharging as well the per- 
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Bon as tbe .future acquisitions of a debtor, from the payment of his debts, 
had b^en passed by mapy of the states, both before and after the reyolution, 
and many of them were in f oroe, when the constitution was adopted. The 
nature and exbtence of these laws was well known to the convention, in 
which were some of the greatest lawyers in the country. If they had 
intended to deprive the states of this power, ^o long exercised, and so well 
ufiderstood, would they uQt have expressed tha^ intention in direct terms, 
instead of leading it to be inferred from words of doubtful import? or can 
'it be contended, that the convention intended, that the states, by ci)nstruction, 
should be deprived of their power, and were afraid to deprive them of it by 
express wordsj for fear that if such deprivation was understood by the 
•i 701 ®^**®®» ^^®y would not consent to it ? **No such motive can or ought 
-I to be attributed to the convention : and if not, then it is inoonceivable, 
that they should not have expressly included insolvent laws in the prohibi* 
tion, if they had iiitended they should be included. in it. It has already been 
shown, that congress has acted upon the supp<^ition, that the states were 
not deprived of the power in question. What then, it will be asked, did the 
convention mean, by prohibiting the states from passing a law impairing the 
obligation of contracts ? We answer, that they meant to include in their 
prohibition all .those unusual, and peiiiaps, unwise laws, which the exigen- 
cies of the times had originated ; which the distress and difficulties of the 
revolution seemed to have, rendered necessary, protecting individuals from 
the payment of their just debts, either by allowing them to make a deduc- 
tion from the amount of interest due on them, by protracting the payment, 
c^t* by permitting them to withhold their property from their creditors. 
They meant to put a check upon the sovereign authority of. the states ^^hem- 
selves, by preventing them from breaking their own contracts, from revok- 
ing their own grants, and violating the chartered rights of corporations. In 
shoft, they meant to suppress all those interferences with private rights, 
which are not within- the proper province of legislation, the evils of which 
had been felt in an. uncommon degree in this country. But they did not 
mean to repeal all those IjEiws,^ or to prevent the enactment of other similar 
laws, which have existed in every civilized age and country, for the proteo- 
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tion of unfortunate debtors, and the punishment of ^frauds, upon 
creditors ; which do not impair the obligation of contracts, but 
enforce it in the only mode the' nature of things will permit ; and which 
congress itself has the power, though not the exclusive power of passing. 

Hophinson, for the plaintiff, in r^ly, insisted, that the construction of 
the Qjonstitution contended for by the defendant's counsel was fallacious ; 
and even if sound, would be insufficient for their purpose. That the power 
of passing uniform laws on the subject of bankruptcies, was, from its yery 
aatttre,'a national pOWer ; and must, therefore, even according to the oppo- 
site argument, be exclusively vested in the national government. That the 
power of passing naturalization laws is exclusively vested in congress has 
already been determined by the court. Chirac v. Chirac^ 2 WheaU 269. 
Tet both this, and the power of legislating on the subject of bankruptcies, 
are contained in the same clause, and expressed in similar termc ; and it is 
argued, on the other side, that the interpretation must be the same as to 
both. It is also s^id, that the power of congress to pass uniform laws on 
06 
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the subject of bankruptoiea is oousistent with the states passing laws, to ope- 
rate until congress act upon the same subject. Bat we give a different 
interpretation to the word uniform. When, the constitution declares^ that 
** congress shall have power to pass uniform laws," it implies, that none but 
uniform laws shall exist : ^hat congress alone shall establish' a bankrupt sys- 
tem, and that this system shall be uniform. ^ *One qi the principal r^.^. 
motives for adopting the constitution was to raise the credit <^ the > 
country, .by establishijig a national goyemment, with adequate powerd to 
redress the grievances of foreigners, instead of compelling them to rely upon 
the capricious and contradictory legislation of the several states^ The laws 
on the subject of bankruptcies, from their very nature, ought to be the same 
throughout the Union. * A merchant has seldoib all his'crediton.confined to 
one place or state ; and a discharge, local in its nature, gives rise to various 
intri&ite questions of the lex loei cofUr<ict(U^ the difficulties of which are all ' 
avoided by uniformity in th^ laws. It is impossible to maintain, that liiis 
law of New Tork^ or any other state bankrupt law, can be limited in its ope- 
ration to the state where it is passed. If it be, constitutional, it must operate 
extra-territorially, so far as it may, consistently with the principles of uni- 
versal law. Nor is the power of congress confined to the enacting of a 
bankrupt la^ between the states. This power, like all the other powers of 
4he liational government, operates directly and universally upon all the citi- 
zens of the Union. The 6l8t section of the .bankrupt law of 1800, c. 173, 
gives nothing to the states which they did not before jpossess. If it intended 
to recognise in them an authority not reserved by Uie coitstitution, it was 
ineffectual for such a purpose. Congress could not give them what the 
constitution had not given them ; nor does tli(9 silence of congress on the 
subject, since liie act of 1800 was repealed, manifest the opinion of that 
body, that there should be various laws on the subject througlioat the 
*Umon : \X only shows, that congress has deemed' it expedfint that r^^r.^ 
there should be no law on the subject. If /9nch have hitherto been '- 
the tiews of congress, although we may suppose them to be mistaken "Views, 
in what other mode could they be made known, but by silence— by omitting 
to do what, perhaps wiser views might induce congress to do ? The only 
other mode in which congress could secure ^the country; against the evils 
of numerous; and inconsistelit bankrupt laws,, wpuld be, by establishing af^ 
uniform ]>ankrnpt law, against its own opinions and judgment. If the states 
nave, the power contended for, when congress does not exercise the i^uthority 
vested in it, then congress must keep up a continual claim, by maintaining, 
at all times, a bankrupt system, wfcichit thinks inexpedient, forbhe purpose 
of preventing the evils and (^onf usion that spring from various laws on such 
a subject. But Ve believe that the convention expected that . congress 
would exercise the power, and in that Way a bankrupt system would be pro- 
duced Bui still this is left to the discretion of congress, and to that body- 
must such considerations be addressed, since it is evident, that the individual 
states cannot produce a uniform system, 'by their separate laws. That the 
law of .New York in question is a bankrupt law, or a law on the subject of 
bankruptcies, there can be no doubt. It has the distinguishing fefiture of a 
bankrupt law ; it discharges the party from the obligation of the debt 
entirely ; whilst an insolvent law discharges Only his person from imprison- 
ment. Such is the distinction in England between the permanent bankrupt 
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system, and *the insolvent laws which are < oocasionally passed (commonly 
called the Lords' acts), for the relief of debtors, as to the imprisonment 
of their persons, npon their making an assignment of all their prop- 
erty for the benefit of their creditors. The same distinction prevails on 
tbc( continent of Europe, between the bankrupt system,' which discharges 
both the person and future property, and the cessio bonoruniy which ' dis- 
charges the person only, leaving the future acquisitions of property liable 
for the debt. If this law of N^w York were an insolvent law, it might 
co-exist with a Uniform bankrupt code : but the provisions of this law are 
such that it cannot co-exist with a uniform syste'm of bankruptcy. It, there- 
fore, follows, that.it is a bankrupt law, in the sense of the constitution. If 
tfie power of making laws on the subject of bankruptcies be exclusive, its 
nature, as such, was irrevocably fixed, at the establishn^ent of the new con- 
stitution. On the oth^r hand, if it be a concurrent power, it has always 
been, and must always be, concurrenti There is nothing contingent in it ; 
nor can it shift and alternate. 

But whether this be a bankrupt or an insolvent law, and whether the 
power of passing bankrupt laws be exclusive or concurrent j we insist, that 
tills law is repugnamt to the c5nstitution, as being a law impairing the obli- 
gation of contracts. It has been urged, that parties contracting in a state 
where a bankrupt law is in force,, make their contract ^th ^ view to that 
lAw, so that the law makes a part of the contract. But this is assuming the 
law to be constitutional ; for if it be unconstitutional, it is a void law, as 
♦lS4l ^®^°S repugnant *to the supreme law: and parties cannot be pre- 

^ sumed to contn^ct with a view to acts of the local legislature, which, 
though clothed with the forms of law, are nullities, so far as they attempt 
to impair the obligation of contracts. The idea of a contract made with 
reference to a law which impairs the obligation of contracts, is absurd and 
incomprehensible. '^ The constitution was intended to securle the inviolability 
of contracts, aceording to the immutable principles of justice. To restrict 
the operation of the clause of the constitution which prohibits the states 
f irom making, any law impairing the obligation of contracts, to laws affect- 
ing contracts existing at the time the law is passed, would be to confine the 
operation of this salutary prohibition within very narrow limits. Is it cred- 
ible, that the convention meant to prohibit the states from making laws im- 
pairing the obligation of paAt contracts, and to . leave them free to impair 
the obligation of future contmcts ? The prohibition aigainst thus impairing 
existing rights of property, would have been almost superfluous, since the 
principles of universal jurisprudence had already prohibited such retrospect- 
ive, legislation iupon vested rights, (a) But the terms of the prohibition are 
Adapted to include both prospective and retrospective laws impairing the 
obligation of contracts. Suppose, a state should enapt a law, providing that 
any 4ebt, which might thereafter be contracted, should be diSQharged,'upon 
*1«5'1 P^J™^^^ ^y ^^® debtor of half the amount. This law would be *man- 

-' ifestly repugnant to the constitution : nor could it be said, that the 
creditor would be bound by this law, because it was in existence, at the time 
when the contract was made ; since the obligation of the contract is guar- 
antied by the constitution, which is the supreme law. Such a state law 

(a) See cmte^ p. 184. 
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would not haye the binding force of the lex hci coniraeMSy m between citi- 
zens of different Btatee ; becaufle, being repugnant to the constitution of the 
United States^ it is, in effect, no law. Kor would it be obligatory between 
citizens of the same state, as a domestic regulation ; because all the citizens 
of the United States. are entitled to the benefit of this clause of the consti-> 
tution, which was not meant merely to pro'tect the citizens of one state from 
the injustice of the goyeminent of another, but to guaranty to the whole 
people of the Union the inviolability of contracts by the state legislatures. 
It. was not intended to have an internal or federal operation merely, but to 
act, like all the other sanctions of the constitution, directly upon the whole 
body of the nation. '^The operation of this law, and of all laws which 'dis- 
charge the debt as well as the person of the debtor, \h to compel the creditor 
to release his debt, upon receiving a dividend which may be less than his 
demand, or even without any dividend, if -the bankrupt's estate will not 
yield one. The obligation of the. contract is as much impaired, as if the law 
had provided in terms, that the debtor should be discharged from the debt 
bv paying half, or any other proportion, of the sum due ; or that he should 
be discharged, without paying any part of the debt. The law, in this r*| o^ 
•*case, not only impairs, but it annuls, the obligcition of the contract — *- 
vi legU dboUtitm est, • 

But will it be jpretended, that the states have a right to para laws for the 
abolition of debts, even if such laws have only a prospective operation ? 
Or can it be supposed, that they have . authority' to pass instalment or sus- 
pension laws (which are contended, by the defendant's counsel, to be the 
evil meant-to be guarde4 against by the constitutional prohibition), provfded 
such laws^are only applied to contracts made subsequent to the passage of 
the laws ? During the pressure of the late war, the legislature of the state 
of North Carolina passed an act; providing that any court rendering judg- 
ment against a debtor for debt oif damages, between^ the 3 1st of December 
1812, and the 1st of February 1814, should stay the execution until the first 
term of the court after the last-mentioned day, upon the defendant's giving 
twp freeholders as sureties for the/ debt. The supreme court of North Car- 
olink determined the act^o be unconstitutional, upon the ground of its im- 
pairing the obligation of contracts. Though it is not of binding authority 
as a precedent, the principles of this decision are strongly applicable to the 
present case. (a) But we. insist, in the case now before the court, that r^i oy 
*even admitting the act now in question to be constitutional, as to ^ 
all contracts made after it was passed, it is clearly repugnant to the consti- 
tiition as to all contracts previously made, as it is a law impairing the obli- 
gation of those contracts. , \ 

It is, however, said, that this law does not impair the obligation of the 
contract) but merely deprives the creditor of the usual means of enforcing 
it ; since it may be revived by a new promise, for which the* moral obliga- 
tion, which is still left, is a sufficient consideration. But it cannot be con- 

(a) Crittenden e. ^dnes, 6 HalFs L. J. 620 ; s. c. 1 Car. L. Bepbs. 885. In this case 
the court Bays, ** whatever ]jaw relieves one party from any article of a stipulation, vol- 
auitarily and legally entered into by him with another, without the direct assent of the' 
latter, impairs its obligation ; because the rights of the creditor are thei«by destroyed, 
and these are ever correspondent to^ and co-extensive with^i the duty of the debtor." 
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oeivedy that the constitution meant to prolubH die.passage of lawBimpairing^ 
the moral obligation of oontraotSy jrinoe this obfigation can only be enforced, 
in foTO con§cienti€ej and it depends solely npon. the volition of the party 
whether he will make that new promise which is necessary to revive. the 
debt.^- The legal obligation being gone for every, unless the party chooses to 
revive it, it is not only impaired, but ahsolately extinguished and-destroyed. 
It does not require, as in the case 6f a debt bamd by the statute of limita- 
tions, a mere slight acknowledgment that the d«bt has not been paid or sat- 
isfied : but an express promise is JndispeMably iKloessary, to revive a debt 
barred by a bankrupt certificate, which does not proceed on the presumption- 
of payment ; but, on the contrary, supposes the debt not to have been satis- 
fied, and absolves the debtor expressly from the performance of his contract. 
The present inability of the debtor to perform his contract, arising from 
poverty, is, indeed, the motive or grouiid of the legislative interference to 
dispense with its performance ; but this ground is taken away, when that 
*iRRl ^"^^'^^y ^ceases ; and it can only justify the discharge of his person 
^ from arrest and imprisonment, but cannot authorise the discharge of 
his future aoijuisitions of property. Such a discharge imnairs all that 
remains of the obligation of the contract. If the right of coercing the • 
debtor by imprisonment is taken away; if his property, aligned for the 
benefit of his creditors, is not sufficient to pay all his debts ; and if the prop- 
erty which he may afterwards acquire, of whatever nature, or by whatever 
title, is not liable for his debts; surely, the .obligation of the contract is 
impaired. If its terms and conditions are not changed, they remain unper- 
formed ; which is the same thing to the creditor. If the time of perform- 
ance is not enlarged, the obligation' of performance is entirely dispensecl 
with ; which is a still greater 'infringement of his rights. It is said, that 
imprisonment for debt is not a common-law remedy for the non-performance 
of contracts, and makes no part of their -obligation. Be it so : but the 
responsibility pf the debtor as to bis property is coeval with the common 
law, and exists in every other system of jurisprud^ice. It is the f lind to 
which the creditor has a natural right to 'resort for {Miyment. The liiibility 
of the person of the debtor to arrest and imprisomnent may be modified, 
changed or entirely taken ajiray, according to the discretion of the local leg- 
islature. It hiEts been, in al^ ages and countries, subjected to the. sovereign 
discretion of the legislative will ; and has been permitted, in various degrees, 
from the extreme severity of the Roman jurisprudence^ 'which gave the 
^ ^ creditor an absolute power over the liberty, and even Hf e, ♦of his 
^^^J debtor, to the mild system which prevails oh the continent of Europe, 
which confines imprisonment for debt to commercial contracts and cases of 
fraud or breach of trust. It has also been urged; that the same reasoning, 
which tends to establish the position, that the obligation of contracts is 
impair^ by bankrupt laws, would extend to statutes of limitation, which 
make an essential part of the jurisprudence of every state. We answer, 
that therd is a material distinction between statutes of limitation and bank* 
rupt .]aws. A law of limitations, or pre^ription,^ does not strike at the 
validity of the contract. It is of the remedy, and not of the essence or obli- 
gation of the contract. It is a mere rule of. evidence ; and is, founded on 
t)ie presumption, arising from the lapse of time, that the debt has been paid 
or satisfied. This legal presumption may be ne|2:atived by positive evidence. 
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It 48 not a premiimptio juris et de jure^ which is conclusive^ and cannot be 
contradicted ; for it may be, repelled by any^ the slightest evidence, amount- 
ing to an admission that the debt has not been paid, even though. that admi^ 
sioii be qualified by the declaration of the party that he means to insist upon 
the statute. The statute may also be prevented from running, and the 
demand perpetuated, by the act of the creditor himself. It is a rule of 
evidence, or legal presumption, which is incorporated into every system of 
jurisprudence, independent of positive institution. It was a part of the civil, 
law, and is sfill a part of the common law. It is adopted by courts of equity, 
by analogy from the statute of limitations. The particular length of 
*time which shall bar the right of action, is indeed prescribed in some ^^ 
cases by the legislature ; and if the period of limitation were to be ^ 
arbitrarily altered by the. legislature, so as to take away vested rights, under 
contracts existing at the time the law was passed, the law would be so far 
unconstitutional : not that the constitutional prohibition is in general con- 
fined to existing contracts;* but because, in this particular case, a new 
rule of evidence or legal presumption could not justly be applied, to deprive 
the parties of rights already acquired under the old rule. The same princi- 
ple applies to laws for altering the rate of interest. They cannot have a 
retrospective operation. But generally speaking, ^ the constitution could 
net have an eye to such details, so long as contracts were submitted, without 
legislative interference, to' the ordinary and regular course of justice, and 
the exulting remedies were preserved in substance, and with integrity.'' 
Pi&r Mr. Justice (now Chancellor) Eeitt, in Holmes v. Lansing, 3 Johns. 
Cas. 78. But this bankrupt law is not a mere matter of detail, and a part 
of the lex fori ; it is a legislative interference with the ordinary and regular 
course of justice ; and the existing remedies, so far from being preserved in 
substance, and with integrity, are entirely abolished. It is incredible, that 
the -convention intended to provide against such evils as suspension or instal- 
ment laws, and to leave untouched the much greater evils of local bankrupt 
lawB of this. character. In truth, the framcrs of the constitution did not 
mean to limit their prohibition to any particular description of legislative 
actst They *meant to incorporate into the constitution a provident ^^ . 
principle, which should apply to every possible case that might arise. ^ 
The inviolability of coritracts from state legislation, is guarantied by the 
Union to all its citisens. 

But it is said, that this prohibition is of a moral, as well as legal nature ; 
and is equally binding upon congress, as upon the state legislatures, though 
congress is not expressly mentioned in the prohibition : that, consequently, 
if a bankrupt law be a law impairing the obligation of contracts, congress 
ought no more to assume the right of passing such a law then the states. 
The answer to this objection is, that congress is expressly vested with the 
power of passing •bankrupt laws, and is not prohibited from passing laws 
impairing the obligation of contracts, and may, consequently, pass a bank- 
rupt law whiq|i does iinpair it ; whilst the states have not reserved the power 
of passing bankrupt laws, and are expressly prohibited from passing laws 
impairing the obligation of contracts, (a) 
»<' '"  "" '■■>■ " ■-■ ' I -  ' " ' ' ' '  

(a) This easewfts elaborately argued in the circuit courts by Mr. Saltonstall, for 
the platntii^ iqwu the sanie grounds and principles as were maintained in this court 
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February 17 th, 1819. Mabshaix, Ch. J., delivered the opinion of the 

court. — ^This ease is adjouraed from the court of the United States for the 

first circuit and the district of Massachusetts, on several points on which the 

♦l92l J"^S®® ^^ *^** court' were divided, which are stated *in the record for 

^ the opinion of this court. 

The first is, whether, since the adoption of the constitution of the United 
States, any state has authority to pass a bankrupt law, or whether the power 
is exclusively vested in the congress of the United States ? This question 
depends on the following clause, in the 8th section of the first article of the 
constitution of the United States. " The congress shall have power;" &c., 
to " establish a uniform rule of naturalization, and uniform laws on the sub- 
ject of bankruptcies, throughout the United States." The counsel £6r the 
plaintiff contend, that the grant of this power to congress, without limita- 
tion, takes it entirely from the several states. In support of this proposi- 
tion, they argue, that every power given to congress is necessarily supreme; 
and, if, from its nature, or from the words of grant, it is apparently intended 
to be exclusive, it is as much so, as if the states were expressly forbidden 
to exercise it. These propositions have been- enforced and illustrated by 
many arguments, drawn from different parts of the constitution. That the 
power is both unlimited and supreme, is not questioned. ' That it is exclu- 
sive, is denied bv the counsel for the defendant. 

In considering this question, it must be recollected, that previous to the 
formation of the new constitution, we were divided into independent states, 
united for some purposes, but in most respects, sovereign. These states 
♦l93l ^^^^^ exercise almost every legislative power, and among others, that 
-• of passing bankrupt *laws. When the American people created a 
national legislature, with certain enumerated powers, it was neither neces- 
sary nor proper to define the powers retained by the states. These powers 
proceed, not from the people of America, but from the people of the several 
states ; and remain, after the adoption of the constitution, what they were 
before, except so far as they may be abridged by that instrument. In some 
instances, as in making treaties, we find an express prohibition ; and this 
shows the sense of the convention to have been, that the mere grant of a 
power to congress, did not imply a prohibition on the states to exercise the 
same power. But it has never been supposed, that this concurrent power of- 
legislation extended to every possible case in which its exercise by the 
states has not been expressly prohibited. The confusion resulting from such 
a practice would be endless. The principle laid down by the counsel for 
the plaintiff, in this respect, is undoubtedly correct. Whenever the terms 
in which a power is granted to congress, or the nature of the power, require 
that it should be exercised exclusively by congress, the subject is as com- 
pletely taken from the state legislatures, as if they had been expressly for- 
bidden to act on it.i 

Is the power to establish uniform laws on the subject of bankruptcies, 
throughout the United States, of this description ? The peculiar terms of 



The repoHer has been favored with the perusal of a note of his instructive and able 
argument, which, as the case was not decided in the court below, does not appear in 
Mason's reports. 

1 United States v. New Bedford Bridge, 1 W. ft H. 401. 
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the grant oertunly^d^aenre notice. CongreM is not anthorised merely to 
pass lawsy the operation of which shall be aniform, bat to establiBh nniform 
UwBon the subject throdghont the ^United States. This establish- p.^. 
ment of uniformity iSy perhaps, incompatible with state legislation, on *• 
that part of the subject to which the acts of congress may extend. Bnt the 
subject is divisible in its nature into bankrupt and insoWent laws ; though 
the line of partition between them is not so distinctly marked as to 
enable any person to say, with positive precision, what belongs exclusively 
Jbo the one, and not to the other class of laws. It is said, for example, that 
laws which merely liberate the person are insolvent laws, and those which 
discharge the contract, are bankrupt laws. But if an act of congress should 
discharge the person of the bankrupt,' and leave his future acquisitions 
liable to his creditors, we should feel much hesitation in saying, that this 
was an insolvent, not a bankrupt act ; and therefore, nnconstitutional. An- 
other distinction has been stated, and has been uniformly observed. Insol- 
vent laws operate at the instance of an imprisoned debtor ; bankrupt laws at 
the instance of a creditor. But should an act of congress authorize a commis- 
sion of bankruptcy to issue on the application of a debtor, a court would 
scarcely be warranted in saying, that the was unconstitutional, and the com- 
mission a nullity. 

When laws of each description may b^ passed by the same legislature, it 
is unnecessary to draw a precise line between them. The difficulty can arise . 
only in our complex system, where the legislature of the Union possesses the 
power of enacting bankrupt laws ; and those of the states, the power of 
enacting insolvent laws. If it. be determined, that they are not laws of the 
same character, but are as distinct as bankrupt laws and laws which regulate 
the course of descents, *a distinct line of separation must be drawn, r4tt gr 
and the power of each government marked with precision. But all *■ 
perceive that this line must be, in a great degree, arbitrary. Although the 
two systems have existed apart from each other, there is such a connection 
between them, as to render it difficult to say how far they may be blended 
together. The bankrupt law is said to grow out of the exigencies of com- 
merce, and to be applicable* solely to traders ; but it is not easy to say, who 
must be excluded from, or may be included within, this description. It is, 
'like every other part of the subject, one on which the legislature may exer- 
cise an extensive discretion. 

This . difficulty of discriminating with any accuracy between insolvent 
and bankrupt laws, would lead to the opinion, that a bankrupt law may con- 
tain .those regulations which are generally found in insolvent laws; and 
that an insolvent law may contain those which are common t^o a b.'inkfupt 
law. If this be correct, it is obvious, that much inconvenience would result 
from that construction of the constitution, which should deny to the state 
legislatures the power of acting on this subject, in consequence of the grant 
to congress. It may be thought more convenient, that much of it should be 
regulated by state legislation, and congress may purposely omit to provide 
for maiiy cases to which their power extends. It does not appear to be a 
violent construction of the constitution, and is certainly a convenient one, 
to consider the power of the states as existing over such cases as the laws of 
the Union may not reach. But be this as it may, the power granted p^^^^ 
to congress may be exercised *or declined, as the wisdom of that 
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body diall decide. If, in the opinion of congress, nuiiform laws concerning 
bankruptcies ought not to be established, it does not follow, that partij^l 
laws may not exist, or that state legislation on the subject must cease. It 
is not the mere existence of the power, but its exercise, which is incompat- 
ible with the exercise of the same power by the states. It is not the right 
to establish these uniform laws, hat their actual establishment, which is- 
inconsistent with the partial acts of the states.* 

It has been said, that congress has exercised this power ; and by doing 
so, has extinguished the power of the states, which cannot be revived by 
repealing the law of congress. We do not think sO. If the right of the 
states to P9S8 a bankrupt law is not taken away by the mere grant of that 
power to congress, it cannot be extinguished ; it can only be suspended, by 
the enactment of a- general bankrupt law. The repeal of that law cannot, 
it is true, confer the power on the states ; but it removes a disability to its 
exercise, which was created by the act of congrress. Without entering 
farther into the delicate inquiry respecting the precise limitations which- the 
several^ grants of power to congress, contained in the constitution, may 
impose -'on the state legislatures, than is necessary for the decision of the 
question before the cotfrt, it is sufficient to say, that until the power to pass 
uniform laws on the subject of bankruptcies be exercised by congress, the 
states are not forbidden to pass a bankrupt law, provided it contain no prin- 
*1971 ^^^^^ *which violates the 10th section of the firat article of the oonsti- 
-' tution of the United States. This opinion renders it totally uniieces* 
sary to consider the question whether the law of New York is, or is not, a 
bankrupt law. 

Wc proceed to the great question on which the cause must depend. Does 
the law of New York, which is pleaded in^his case, impair the obligation of 
contracts, within the meaning of the constitution of the United States? 
This act libei*ates the person of the debtor, and discharges him from all 
liability fpr any debt previously contracted, on his surrendering his property 
in the manner it prescribes. 

In discussing the question^ whether a state is prohibited from passing 
such a law as this, our fii^t inquiry is, into the meaning of words in coii^mon 
use — what is the obligation of a contract? and what will impair it? It 
would seem difficult to substitute w:ords which are more intelligible, or less 
liable to misconstruction, than those who are to be explained. A contract 
is an agreement, in which a party undertakes to do, or not to do, a particular 
thing. The law binds him to perform his undertaking, and this is, of course, 
the obligation of his contract. In the case at bar, the defendant has given 
his promissory note to pay the plaintiff a sum of money^ on or before a cer- 
tain day. The contract binds him to pay that money, on that day ; and this 
is its obligation. Any law which releases a part of this obligation, must^ in 
*i oft1 ^^^ literal sense of the word, impair it. Much more must a *law im- 
•1 pair it, which makes it totally invalid, and entirely discharges it. 

The words of the constitution, then, are express, and incapable of being 
misunderstood. They admit of no Variety of construction, and are acknowl- 
edged to apply to that species of contract, an engagement between man and 
man for the payment of money, which has been entered into by these parties. 

> Adami v. Storay, 1 Pfeiue t9. 
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Yet, the opimbiiy that this law k not within the prohibitioii of the oonetita- 
tion hais been entertained by thoae wha are entitled to great reBpect, and has 
been eapported by argmnente whioh deeore to be senoiiely considered. It 
has been contended, that aa a o<»iraot. can only bind a man to pay to .the full 
^tent* of hie property, it it an implied condition that he may be diecharged 
on surendering the whole of it , But it Ib not tnie, that the parties hare in 
view only the property in poefossion when the contract is formed, or that its 
obligation does not extend to futare aeqoisitions. Industry, talents and in- 
tegrity oonstitote a fond whieh is aa oonfidently tmsted as property itself. 
Future aequisitioos are, t h ere fo re^ liable for oontraets; and 'to release them 
from thisvlif bility impairs theb obligation. 

It has been argued^ that the states are not prohibited from passing bank- 
rapt laws, and th^ the essential prinoiple of snob laws is to discharge the 
bankmpt from all past obligations; that the states have been in the con- , 
slant practice of passing insolyent laws, such as that of New York, and if 
(he framers <^ the oonstitntion had intended to deprive them of this- r«..gg 
*power, insoivmt laws woold have been mentiched in the prohibition ; ■• • 
that the prevailing evil Of the times, which produced this dause in the coii- 
stitntion, was the* practice of emitting paper money, oi making* property 
which was Qseleis to the creditor a dis<^arge of his d^t, and of changing 
the tune of payment, by aatborising distant iostaiments. X^aws of this 
description, not insolvent laws, constituted,. it is said, the mischief to be 
remedied*; and laws of thi^ description, not insolvent laws, are within the 
truer spiriit of the prohibition. 

The constitution does not grantix) the states the power of paitoihg bank- 
rupt laws, or any other power ; but finds them in possession of it, aQ4' i°*J 
either prohibit its future ezeroiie entirely, or restrain it so far as national 
policy may require. It has so far reitrained it, as to prohibit the passage of 
any law impMring the obligation of contracts. Although, then, the states 
may, until that power shall be exercised by congress, pass laws coiicemihg 
bankrupts; - yet they ca^ot constitutionally introduce into such laws a- 
clause which discharges the obligations the bankrupt has entered intb. It is 
not admitted, that, without this principle, an act cannot be a banigrupt law ; 
aind if it were, that admission would not change the conatitutioii, nor exempt 
su^h acts from its prohibitions.- 

The argpiment dr4wn from the omissioh in the constitution to prohibit 
the states from passing insolvent laws, admits of several satisfactory an- 
swers. It was not necessary, nor would it hav^'been safe, had it even been 
the intention of the framons of th)» ^CQnstitutipn to prohibit the pas- r^tooo 
sage of all insolvent laws, to enumerate particular subjects to which ^ 
the principle they intended to establish should Apply. The principle was 
the inviolability of contracts; this principle was to be protected in what- 
soever form it might be apsailed. Tq what purpose enumerate the particular 
modes of violation which sheuld be forbidden, when ^t was intended to fbr- 
bid all-? Had an enumeration of all the laws which might violate contracts 
been attempted, the provision must have been less complete, and involved 
in mor^ perplexity than it now is. The plain and simple declaration, that 
no state shall pass any law impairing the obligation of cotttracts, includes 
insolvent laws and all other laws^ so far as they infringe the principle the 
convention intended to hold sacred^ and no further. 
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Bat a still more satisfactory answer to this argument is, that the conven- 
tion did not intend to prohibit the passage of all insolvent laws. Td punish 
honest insolvency, by imprisonment for life, and to make this a constitutional 
principle, would be an excess of inhumanity, which will not readily be im- 
puted to the illustrious patriots who framed our constitution, nor to the people 
who adopted it. The distinction between the obligation of a contract, and 
the remedy given by the legislature to enforce that obligation, has been 
taken at the bar, and exists in the nature of things. Without impairing the 
obligation of the contract, the remedy may certainly be modiified as the wis- 
dom of the nation shall direct. Confinement of the debtor may be a punish- 
*9nil ^^^^ ^^^ ^^^ performing *his contract, or may be allowed as a means 
-'of inducing him to perform it. But the state may refuse to inflict 
this punishment, or may withhold this ^means, and leave the contract in full 
force. Imprisonment is no part of the contract, and simply to release the 
prisoner, does not impair its obligation.* 

No argument can be fairly drawn from the 61st section of the act for 
establishing a uniform system of bankruptcy, which militates against this 
reasoning. That section declares, that the act shall not be construed to 
repeal or annul the laws of any state, then in force, for the relief of insol- 
vent debtors, except so far as may respect persons and cases clearly within 
its purview ; and in such cases, it affords its sanction to the relief given by 
the insolvent laws of the state, if the creditor of the prisoner shall not, 
within three months, proceed against him as a bankrupt. The insertion of 
this section indicates an opinion in congress, that insolvent laws might be 
considered as a branch of the bankrupt system, to be repealed or annulled 
by an act for establishing that system,. although not within its purview. It 
was for that reason only, that a provision against this construction could be 
necessary. The last member of the section adopts i\i€ provisions of the 
state laws so far as they apply to cases within the purview of the act< -This 
section certainly attempts no construction of the constitution, nor does it 
suppose any provision in the insolvent laws, impairing the obligation of con- 
tracts. It leaves them to operate, so far as constitutionally they may, uiiaf- 
♦2o<2l ^^^t^^ ^y *^® ^^^ ^^ congress, *except where that act may apply to 
^ individual cases. * 

The argument which has been pressed m€f8t earnestly at the bar, is, tuai/ 
although all legislative acts which discharge the obligation of a contract, 
without performance, are within the very words of the constitution, yet an 
insolvent act, containing this principle, is not within its spirit, because such 
acts have been passed by colonial and state legislatures from the first settle- 
ment of the country, and because we kni)w from the history of the times, 
that the mind of the convention was directed* to other 'laws which were 
fraudulent in their character, which enabled the debtor to escape from his 
obligation, and yet hold his property, not to this, which is beneficial in its 
operation. 

Before discussing this argument, it may not be improper Xq premise, 
that, although the spirit of an instrument, especially of a 'constitution, is to 
be respected not less than its letter, yet the spirit is to J)e collected chiefly 

~ '  ' ' ' . ' ""^^^ ** '.. '* ' * 

.* Mason v. Haile, 12 Wheat 870 ; Been .«. Gray v. Monroe, Id. 628 ; Adami «. Storey, 1 
Haughton, 9 Pot. 829 ; s. c. 1 McLean 926 ; Paine 79. 
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firom its words. It wonld be dangerons in the extreme, to infer from extrin* 
sio circamstanoes, that a case for which the words of an instrument expressly 
provide, shall be exempted from its operation. Where words conflict with 
each other,^ where the different 'clauses of an instrument bear upon each 
other, and would be inconsistent, unless the natural and common import of 
words be varied, construction becomes necessary, and a departure from the 
obvious meaning of words, is justifiable. But if, in any case, the plain 
meaning of a provision, not contradicted by any other provision in r«ooQ 
the same instrument, *is to be disregarded, because we believe the^ *- 
framers of that instrument could not intend what they say, it must be one 
in which the absurdity and injustice of applying the provision to the case, 
would be so monstrous, that all mankind would, without hesitation, unite in 
rejecting the -application. This is certainly not such a case. It is said, the 
colonial. anci state legislatures have been in the habit of passing laws of this 
description for more than a century ; that they have never been the subject 
of complaint, and, consequently, could not be within t^e view of the general 
convention. The fact is too broadly stated. The insolvent laws of many> 
indeed, of by iFar the greater number of the states, do not contain this 
principle. They discharge the person of the debtor, but leave his obligation 
to pay in full force. To this the constitution is not opposed. 

But were it even true, that this principle had been introduced generally 
into those laws, it would not justify our varying the construction oif the 
section. Every state in the Union, both while a colony and after becoming 
independent, had been in the practice of issuing paper money ; yet this 
practice is in terms prohibited. If the long exercise of the power to emit bills 
of credit did not restrain the convention from prohibiting its future exercise, 
neither can it be said, that the long exercise of the power to impair the obli- 
gation of contracts, should prevent a similiar prohibition. It is not admitted, 
that the prohibition is more express in the one case than in the other. It 
does not, indeed, extend to insolvent laws by name, ^because it is not r*204 
a law by name, but a principle which is to be forbidden ; and this *- 
principle is described in as appropriate terms as our language affords. 

Neither, as we conceive, will any admissible rule of construction justify 
us in limiting the prohibition under consideration, to the particular laws 
which have been described at the bar, and which furnished such cause for 
general alarm. What were those laws ? We are told, they were such as 
grew out of the general distress following the war in which our indepen- 
dence was. established. To relieve this distress, paper money was issued, 
worthless lands, and other property of no use to the creditor, were made a 
tender in payment of debts ; and the time of payment, stipulated in the 
contract, was extended by law. These were the peculiar evils of the day.. 
So much mischief was done, and so much more was apprehended, that gen- 
eral distrust prevailed, and all confidence ^ between man and man was de- 
stroyed. To laws of this description therefore, it is said, the prohibition to 
pass laws impairing the obligation of contracts ought to be confined. Let 
this argument be tried by the words of the section under consideration. 

Was this general prohibition intended to prevent paper money ? We 
are not allowed to say so, because it is expressly provided, that no state shall ' 
** emit bills of credit ;" neither could these words be intended to restrain the 
states from enabling debtors to discharge their debts by the tender of prop- 
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eity of no reUvaiae to th<e <jreditdr, beoaiue<for thftt rabjeot also piurtioiilar 
*205l P'^^^^^^^ ^ made; " Nothing bat ""g^ld and silver coin oan be made a 

-* tender in payment of debts. Itremains to ioqniiey whether, the pro- 
hiibition under consideration coiild be intended for the single case of a law 
directiiig that judgments shonld be carried into^, execution by instalments ? 
This question will scarcely admit of discussion. If this was the only remain*. 
ing mischief- against which the constitution* intended « to proTide, it would 
nn.doubtedly have been, like paper money and lender laws, expressly .for- 
bidden. At any rate, terms more directly applieabje to the subject, more 
fippropriately {expressing' the intention ^f the convention, would have been 
used. It seems scarcely possible to suppose, that the framers of the consti-^. 
J(ntion, if intending to prohibit only laws authorizing the payment of debts 
by instalment, would have expressed that injiention by saying ** no state 
shall pass any law impairing the obligation ^f contracts.'' No men would 
so express such an intention. No men would use terms embracing a whole 
class of laws, for thepurppse of designating aeingle individual of that class. 
Np court can be justified in 'restriotdng such comprehensive words to a par- 
^ ticniar mischief, to which no allusion is madd 

The fair, and -wte think, the necessary, construction of the sentence 

requires, that we should give th^ words their full and obvious meaning. 

y A general dissatisfaction with that lax system of legislation which followed 

the war of our revolnj^on undoubtedly directed the- mind of the convention 

^061 ^ ^^ subject. It is^probable, that laws such as those which *have 

-* been stated in argument, produce^the loudest complaints, were^most. 
immediately felt* The attention of the convention, therefore, was particur 
larly directed to paper money, and tq^'acts which enabled the debtor to dis> 
c^Mge his debt, otherwise than was stipulated in the contract. Had ndthing 
more been intended, nothing more would have been. expressed. But, in the 
opinion of the convention, much mor^ rem^aiped to be done. The same 
mischief might be effected by other ijaeans. To restore public confident 
codipletely, it was necessary, not only to prohibit the use of particjilar 
mtons by which it mjght be effected^ but to prohibit the use of any means 
by which, the sa^e mischief might be produced. The cdavention appears 
to have, intended to establish a great principle, that, contracts should be 
invdolable. r ,The constitution, therefore, declares, that no state shall pass 
*^ any law impairing the obligation of contracts." 

If, as we think, it must be admitted, 1;hat this intention might actuate the 
convention ; that it is not only consistent with, but is apparently^mahifested 
by, all that part of the section wLich respects this sttbject ; that the, words 
used are well adapited to the expression of it ; that violence . should be done 
. to their plain meaning, by uniierstanding them in a more limited sense ; 
those rules of construction, which have been, consecrated by the wisdoifi of 
ages, compel us to say, that these words prohibit the passage >of any law 
discharging a contract, without performance. 

^y way of analogy, the statutes of limitations, and against usury, have. 
^nfipj-i l>^cn referred to in argument ; *and it has been supposed, that the 

-* construction of the constitution, which this opinion maintains, would 
apply to them also, and must, therefore, be too extensive to be correct. We 
do not think so. Statutes of limitations relate to the remedies which ar^. 
furnished in the cour&. They rather establish, that certain circumstances 
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shall amoant to evidenoe that a oontraot has been performed, than dispense 
with its performance. If, i9 a state where six years may be pleaded in bar 
to an action of cummipsit, a law shoald pass declaring that contracts already 
in ezistenoe, not barred by the statute, should be construed to be within it» 
there could be little doubt of its anoonMitutionality.' 

~ So, with respeet to the laws against usury. If the law be, that no person 
shall take more than six per centum per annum for the use of money, and 
that, if more be reserved, the contract shall be void, a contract made there^ 
after, reserving seven per oeni,^ would have no obligation, in its commence- 
ment"; but •^f a law ^hould declare that contracts already entered into, and 
reserving the legal interest, should be usurious and void, either in the whole 
or in part, it would impair the obligation of th^ contract, and would be 
clearly unconstitutional.' 

This opinion is confined to the case iUstually under consideration. It is 
oqnfined to a case in which a credijx)r sues in a court, the proceedings of 
which, the legislature, whose act is pleaded, had not a right to control, and 
to a case where the creditor had not proceeded to execution against the body 
of his debtor, within the state whose law attempts to absolve a *con- r*a/vg 
fined insolvent debtor from iak obligation. When such a case arises, ^ 
it will be considered. 

It is the opinion of the court, that the act of the state of New York, 
which is pleaded by the defendant in this cause, so far ia» it attempts to dis- 
charge this defendant from the debt in the declaration mentioned, is con- 
trary to the constitution of the United States, and that the plea is no bar to 
the action. 

CxBliFiCATB. — ^This cause came on to be heard, on the transcript of the 
record of the circuit court of the United States, for the first circuit, and the 
district of Massachusetts, and on the questions on which the judges of that 
court wore divided in opinion, and was argued by counsel : on consideration 
whereof, this court is of opinion, that, since the adoption of the constitution 
of the United States, a state has authority to pass a bankrupt law, provided 
such law does not impair the obligation of contracts, within the meaning of 
the constitution, and provided there be no act of congress in force to estab- 
lish a uniform system of bankruptcy, conflicting with such law. This court 
is further of opinion, that the act of New York, which is pleaded in this 
case, so far as it attempts to discharge the contract on which this enit was 
instituted, is a law impairing the obligation of contracts within the meaning 
of the constitution of the United States, and that the plea of the defendant 
is not a good and sufiioient bar .of the plaintiff's action. All which is directed 
to be certified to the said circuit court. 
'. I — ' I.I '. —  I.   '  I  — 1  I.. I   . 1 

I Webster V. Cooper, U How. 488; Lewis «. *See Hart «. LAmphire, 8 Pet 980; Mo- 

Brottdwell, 8 HcLean 668 ; Johnson v. Bond,* Elmoyle «. (3oben, 18 Id. 812 ; Bank of Alabama 

Hempst t9S, And see Heta «.,,Hipps, 96 v. Dalton, 9 How. 622; Bacon v. Howard, 80 

Peon. St 16. Id. 22 ; Barker v. Heniy, 1 Paine 669. - 
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*MoMlLLAN V, MdNscLL. 
State hankrupt law, 

A state buikrapt or inmlyent Uw (which not only HberatM the penon of the debtor, hot dis- 
charges him from all liability, for the debtX so far tt it attempts to dischaife the coutracti 
is repugnant to the constitution of this United States ; and it makes no difference in thcappU- 
cation of this principle, whether the law was passed before or after the debt was contracted. 

A discharge under a foreign bankrupt hlw is no bar to an action, in the courts of this country, on 
a contract made here.* 

Erbob to the DUtriot Court of Louisiana. This was a suit brought by 
McNeil, the plaintiff below, against McMillan, the defendant below, to re- 
cover a sum of money paid for the defendant's use, under the following 
circumstances : McMillan, residing in Charleston, South Carolina, transact- 
ing business there as a partner of the house of trade of Sloane & McMillan, 
of Liverpool, on the 8th of October and 9th 'of November 1811, imported 
foreign merchandise,- on which he gave bonds at the custom-house, with 
McNeill and one Walton, as -sureties. These bonds were payable the 8lh of 
April and 0th of May 1812, and were paid, after suit and judgment,. by 
McNeill, on the 23d of August and 23d of September 1813. Some time 
afterwards, McMillan removed to New Orleans ; where, on the 2dd of 
August 1815, the district court of the first district of the state of Louisiana, 
♦•2l0l ^^^^'^S previously taken into *consideration his petition, under a law 
^ of the state of Louisiana, passed ' in 1 808, praying for the benefit of 
the cessio bonorum, and a full and entire release and discharge, as w^ell in 
his person as property, from all debts, dues» claims and obligations, then 
existing, due or owing by him, the said McMillan, and it having appeared 
fully and satisfactorily, that the requisite proportion of his creditors, as well 
in number as amount, had accepted the cession of his goods, and had granted 
a fuir entire discharge, , as well with respect to his person as to his future 
effects, it was then and there ordered, adjudged and decreed by the said 
court, that the proceedings be homologated and confirmed, and that the 
said McMillan be acquitted, released and discharged, >s well his person as 
his future effects, from the payment of any and all debts, dues and demands, 
of whatever nature, due and owing by him, previous to the day of the date 
6i the commencement of said proceedings, to wit, pravious to the 12th day of 
August 1815. The house of trade of Sloane & McMillan, of Liverpool, 
having failed, a commission of bankruptcy issued against both the paitnero, 
in England, on the 28th of September 1812, and on the 28th of November 
1812, they both obtained certificates of discharge, signed by the commis- 
sioners^ and sanctioned by the requisite proportion of creditors in number 
and value, and confirmed by the Lord Chancellor of Great Britain, accord- 
ing to the bankrupt laws of England. 

On the 1st of -July.1817, the present suit, was instituted by McNeill, de- 
scribing himself as a citizen of South Carolina^ against McMillan, described as 
♦2111 * <5itizen of Louisiana, ♦in the district court of the United States for 
^ the district of Louisiana (having circuit court powers), to recover the 
^um of $700, which McNeill had paid, under the judgments on the custom- 
house-bonds, in South Carolina. To this suit, McMillan pleaded in bar his 



> s. p. Green v. Sarmiento, Pet C. 0. 74 ; s. c. 8 W. C. C. ^7. 
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oertifioates under the Loaisiann and English hankrapt laws ; to whloh plea, 
Jthe plaintiff below demurred, the defendant joined in demurrer, and the 
court gave judgment for the pUintiff ; from which judgment, the oause was 
brought, by writ of error, to this court; 

February 18th. This cause was argued by (7. J, IngeraoU^ for the 
plaintiff in error, no counsel appearing for the defendant in error. He con- 
tended, 1. That this case wlls distinguishable from the pi*eceding case of 
ShtrgtB T. Crowninshieidy because the state law, under which the insolvent 
obtained his discharge, was passed long before the contract was made, and 
therefore, it could not be said to impair the obligation of a contract not 
then in existence. 

12. That although the contraet was made in South Carolina, between 
parties who were at the time citizens of the state, yet the debtor having re- 
moved to Louisiana, and become a r^ident citizen of that state, and the 
creditor pursuing him thither, the local court had authority, under the local 
laws, to grant him a discharge, which might be effectual within the limits 
of the 'State, even if it had no eztra-terfitorial operation. The discharge, 
being effectual in the courts of the state where it was obtained, would, of 
course, be equally effectual in. the courts of the United States, sitting r«oiQ 
^jn that state, the laws of the state being made by the judiciary act ^ 
of '17B9, c. 20, § 34, rules of decision in the courts of the United States, in 
cases where they apply.. 

3^ That the certificate of dischargC^ under the English bankrupt laws, 
was a good plea in bar to the action, (a) 

^Mabshaix, Ch. J., delivered the opinion of the court, that this case was 
not distinguishablc^in principle from the prebeding case of Sturges y. Orownin- 
9/iield, That the circumstance of the state law, under which tjic debt was 
attempted to be dischargied, having been' passed before the debt wlas con- 
tracted, made no dijference in the application of *the principle. Aiid r^oig 
that as, to the certificate under the English bankrupt laws, it had fre- ^ 
quently been determined, and was Asell settled, that a discharge under a 
foreign law, was no bar to an action on a contract made in this country. 

Judgment affirmed. 

1  .  T I., i.ii . .. " i -ii-.i  I I .1  . . , 

(a) He cited Ruth. Inst b. 2, c. 5, § 8, c. 9, § 6 ; Hiiber. Pnelec. lib. 1, tit 
8; Greenough vl Amory, 8 Pall. 870, note; James v. Ailed, 1 Id. 188 ; Millar e. 
Hall, Id. 229. Thompson ». Young, Id. 204 ; Gorgerat «. McCarty, Id. 30C ; Donaldson 
V. Chambers, 2 Id. 100 ; Harris' r>. Mandeville, Id. 25G ; Emory v. Greenough,. 8 Id. 
369 ; Smith «. Brown, 4 Binn. 201 ) Boggsf. Teakle, 6 Id. 332; Hilliard c. Greenlea£» 
Id. 33G, note ; Van Raugh c. Van ArHdaln, 3 Gaines 154; Siuith v: Smith, 2 Johns. 285 ; 
Penniman-c. Meigs^ 9 Id. 325 ; Hicks v. Brown, 12 Id. 142 ; Ilamertdey v. Lambert, 2 
Johns. Ch. 511 ; Blanchard «. Russell, 13 Mass. 1 ; Bradfoi;do. Farrand, Id. 16; Walsh 
V. Farrand, Id. 19 ; Baker «. Whcaton, 5 Id. 509 ; Babcock t. Westou, 1 Qallis. 168; 
Van Reimsdyk 0. Kane, Id. 371 ; Golden v. Prince, 3 W. C. C. 818; Adams t>. Storey, 1 
Paine 79; Farm. JbMech. Bank t>. Smith, 3 S. & R. 63; Burrpwf 9. Jemino^ 2 8tr. 783; 
Ballantine «. Goldiug, Coop. Bank. Law 847; Id. 862 ; Sinith e. Buchanan, 1 £ast 
6; Potter v. Brown, 5 Id. 124; Tcrasson^s case, Coop. Bank Law, AppX 30. 
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Babb v. Gbatz's Heirs. 
Estopjpd hy deed.-—Di98emn,--'Deifid aa evidenoe.-^Heoard evidofw. 

A patent luued on the 18th KoTember 1764, for 1000 acres of land, in Keiftacky, to J. C, who 
had previcKislj, hi July 1784, covenanted to convey tl^ same to li. Q., the ancestor of .the lessor 
of the phiintiff, and on the 23d June 1786, K. G. mode an agreement with R. B., the defendant 
in ejectment, to convey to him 750 acres, part of the tract of 1000' acrerf ; under wliich agree- 
ment, R B. entered into possession of the whole tract, and on th*^ llth of Xpril 1787, J. C, by 
dii-ection of M. G., conveyed to R B., the 760 acres, -in -fulfiliqent of said agreement, which 

- «ere severed by metes and bounds from the tract of 1000 acres. J. C. and his wife, on the 26th 
of April 1791, made a conveyance in trust of all his property, real and personal, to &. J. and 
£. C. ; on the 12th of February 1813, R. J. as surviving trustee, conveyed to the heirs of M. G., 
under a decree in equity that part of the 1000 acres not previously conveyed to ft. B., and 
in the part so conveyed, under the decree, was included the land claimed in the ejectment. 
B. B. (the defendant) claimed the land in controversy, junder a patent for 400 acres, issued on 
the 15th of September 1795,' founded on a survey made for B« N., May 12tb, 1782 ; and under 
a deed of the 18th of December 1796, from one Oobum, who had, in the winter and spring of 
1791, entered into and fenced a field, within the bounds of the original patent for 1000 acres, 

^ ^ to J. 0., claiming to hold the *8ame under B. M.'s survey, of 400 acres : Heldy that upon 
■> the issuuig of the' patent to J. G., in November 1784, the possession then being vacant, 
he became, by operation of law, vested with a constructive actual seisin of the whole tract in- 
cluded in his patent ; that his whole title passed by his prior conveyance to M, G. (the ancestor 
of the lessor of the plaintiff) ; and that when it became complete at law, by the issuing of the 
pucent, the actual constructive seisin of J. 0. passed to M. G., by virtue of that conveyance.' 

Meldj that when, subsequently, in virtue of the agreement made in June 1786, between M. G. 
, and R. B. (the defendan^t), the latter entered into possession of the whole tract, under this 
equitable title, his possession, being consistent with the title of IL G., and in common with him, 
was the'possession of M. G. himself, and inured to the b^efit of both, according. to the nature 
of the respective titles. And that when, subsequently, m April 1787, by the direction of VL G., 
J. 0. conveyed to the defendant 750 acres, in fulfilment of the agreement between H. G. 
and the defendant, and the same were severed by metes and bounds, in the deed, from the 
tract of 1000 acres, the defendaiht became sole seised in his own right of the 750 acres so 
conveyed. But as he still remained in the actual possession of the residue of the tract, within 
the bounds of the patent, which possession' was originally acquired under M. G., the character 
of his tenure was not changed by his own act, and therefore, he- wfs qiuui tenant to IL.G., 
and as such, continued the actual seisin of the latter, oyer tiiis residue, at least^ up to the.deed 
from Coburn to the defendant, in 1796. 

Seldy that if Coburn, in 1791, when he entered and fenced: a field, &c., had been the legal own^ 
of B. N.^s survey, his actual occupation of a par^ would not "have g^ven him a constructive actual 
seism of the residue of the tract included in that snmey, that residue being, af the time of his 
entry and occupation, ip the adverse seism of another person (M. G.) having an older and bet- 
ter title. But there being no evidence that Coburn was the legal owner of B. X.*8 survey, his 
entry must be considered as an entry without title, and consequently, his disseisin was limited 
to the bounds of his actual occupancy.' 

The deed of the 16th of Jaly 1784, from J. C. to-M. G., beingmore than thirty years old, and 
proved to have been in possession of the lessors of the plaintiffs, and actually asserted as 
the ground of their title in the equity suit, was admissible in evidence, without regular proof 
of its execution.* 

Tlie deed from J. G. and wife, to D. J. and E. C, in l791, was not within the statute of Cham- 

•91 \1 P^'^y "^^ maintenance of Kentucky ;*for as to all the land not in the actual occupancy 
J of Oobum, the deed was operative, the grantors and those holding nnder them having at 
all times had the legal seisin. 

In general, judgments and decrees are evidence only in suits between parties and privies ; but the 
doctrine is wholly inapplicable to a case like the present, where the decree in equity was not 
introduced as per se binding upon any rights of the othw party, bat as an introductory f aot to ^ 

» 8. p. Bush V. Marshall, 6 How. 284. • Hmde ». Vattier, 1 ICdLean 110 ; s. c, 7 

* See Clarke v. Conrtnev, 5 I^et. 819 ; Miller Pet 258. • 
9, Mclntire, 6 Id. 61 ; l^card v. Davis, Id. 124. 
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Bnk In fht diaia of the pUdntUPt .title, and oonatitixtiiig a part of the moments of his 
estate. 
Tk^ deed of 1818, from B. J., larviVfaig trustee, under tiie decree in equity^ was valid, without 
being approved by the court, and recorded in the court, according to the statute of Kentucky 
oftheiethof February 1808, 0.458. . . 

Sbbob to the CircQit Court of Kentucky^ This wa» an action of eject- 
ment, in which the defendants in error were the lessors of the plaintiffs 
helow, and which was brought to recover the possession of a tract of land 
in the district of Kentucky, claimed by them, under a patent issued to John 
Craig, November 18th, 1784, for 1000 acres of land, included in three sepa- 
rate warrants of ^20 Jtcres, 480 ac)res, and 200 acres, surveyed for John 
Craig, on the 14th of January \ 783. 

On ther 16th of July 1784, John Craig conveyed, by deed, the said tract 
of land to 'Michael Gratz, the ancestor of the lessors of the plaintiff sj andU 
covenanted to cause a' patent to issue to [^id Gratz, or if it could not issue 
in his name, that said Craig would stand 'seised to the use of Gratz, and 
mi^e such oljier c<Miveyances as should be necessary to confirm the title. 
On the 23d of June 1786^ Gratz made an agreement with Robert Barr, the 
defendant in ejectment, to convey to him 750 acres of land, part of the said 
1000 acres ; the defendant entered into possession *of the whole r^oiA  
tract, and settled a quarter and farm thereon, and' on the lltH day of *- 
April 1787, John Craig, byv the direction oj^ said Gratz, conveyed to the 
defendant, Barr, . 750 acres, in fulfilment of said agreement, which were 
severed by metes and bounds from the said tract of 1000 acres. On the 
2dth of April 1791, John Craig and bis wife made a conveyance in trust to 
Robert Johnson and Elijah Craig of all his property, real and personal. . On' 
the 12th of February 1818, Robert Johnsop, as surviving trustee, under a 
decree in equity of the circuit cojirt for the cUstridt of Kentucky, conveyed 
to the lessors of the plaintiffs that part o{ the 1000 acres not previously con- 
veyed to the deftodant Barr, and in the part so conveyed, was included the 
land claimed.iiT this action. 

. The defendant, Barr, claimed the tract of land in controversy, under a 
patent for 400 acres, issued by the state of Kentucky, on the 15 th of Sep- 
tember 1795, founded. on a survey made for Benjamin Netherlahd, May 
12th, 1782., 

. On the trial of the cause, the plaintiffs read in evidence, to the jury, the 
pat^t/to John Craig for 1000 acres of land ; copies of two other surveys 
for John Craig ; the deed of tiie 16th July 1784, to Michael Gratz, the an- 
cestor of the lessors of the plaintiffs ; the deed of trust of the 26th of April 
1791, from John Craig and wife to Robert Rohnson and Elijah 'Craig ; the 
deed of the 12th February 1818, from Rrbert Johnson (as surviving trustee) 
to the lessors of the plaintiffs ; tlie decree in the chancery suit between 
Michael Gratz and John Craig and others^ *under which that- deed r«2i'- 
was miade ; the surveys, plats and reports* of the 1 4th of January *- 
K88, signtfd by John, Price, and the agreement between the said Gratz .and 
Barr. The plaintiffs also introduced parol testimony establishing the bound- 
ary of the land patented.to John Craig, and proving the defendant's posses- 
sion of the whole tract, 

' The defendant gave in evidence a deed from one Coburd to him, dated 

the laih of Deoember 1796 ; the deed frola Cbraig to him of the 11th of 

4 WHiJLT.— 8 lis 



217 SUPREME COURT [FeVy 

Bvr T. Gmtat. 

April 1787; the plat and oertifioate of Netherland's sarvey ; thB oerdfieate of 
its conyeyanoe by Ann Shields to the defendant ; and gave parol testimony 
that, in the winter and spring of 1791, Ck>bam entered into, and fenced a 
field, within the boundary of Craig's patent, claiming to hold the same 
under the title of Netherland, as part of the land included in his survey of 
400 acres. 

The defendant objected to the admission in evidence of the record and 
proceedings of the circuit court, in the chancery suit^between Michael Gratz 
and John Craig and others ; but the decree was permitted to be read to l^e 
jury, to which the defendant excepted. The defendant also excepted to the 
admission in evidence of the deed from John Craig to Michael Grats, dated 
the 16th of July 1784, -because the same was not proved by the subscribing 
witnesses, nor tilieir absence accounted for. 

The court instructed the jury as follows : 1. That if they should be of 
opinion, that neither the defendant, nor JohA Cobum, under whom he claims, 
^1 were in actual possession of the land now in dispute, prior *to the 18th 
•I day of November 1784, the date of the patent to John Craig for the 
land now in dispute, that the emanation of the said grant gave possession to 
the said John Craig of the whole of the said land; and that the present 
plaintiffs were entitled to the benefit of that possession. 

2. That if the jury should be of opinion, that Robert Barr, the defendant, 
entered upon, and took possession of the land in contest, under a contract 
with the ancestor of the plaintiffs, and was so possessed, at the time of the 
settlement of Coburn, under whom the defendant now pretends title, that 
the possession of Cobum, when taken, did not extend within the patent 
lines, under which the lessors of the plaintiff s claim, beyond his actual occu- 
pancy. 

. 3. That Cobum's dsdming and fencing a part of the land in 1791, of 
whenever the jury should be of opinion, he took possession and fenced within 
the patent limits aforesaid, did not give to him « legal possession to any 
other part of the land within the patent to Craig, than that of which he had 
£he actual occupancy. 

.4. That the possession of Cobum, attempted to be proved, more than 
twenty years before the bringing this suit,- ^d^ not bar tiie pliEiintiffs' right 
to sue, further than he showed an actual possession for twenty years or up- 
wards, next before bringing this suit. 

The defendant objected to. the instructions so given the jury, and moved 
that the court should give certain other instructions to the jury, which were 
refused. A verdict was taken for the plaintiffs, and judgment rendered 
thereupon* The defendant afterwards moved for a new trial, which was 
*9io1 '^^^^^ ^J *^® oourt. The cause was tbcreupoof brought^ by writ of 
^ error, to this court. 

 • ' ' '. 

February 11th* This cause was argued by IVwndfe^ for the plaintiffs 
in error, who made the following points : 1. That the court below erred in 
refusing the motion for a new trial. 2. That the decree in the chancery suit 
between Michael Grats and John Craig and others, was not admissible in 
evidence in this case. 8. That there was error in admitting in evidence the 
deed from John Craig' to Michael Grat^ of the Itfth of Jdy 1784, without 
the regular proof of its execution by the subscribing witnesses. 4. That the 
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deed of the 13th of Febltiary 1813, from Robert Johnson, as surviving 
trustee, to the lessors of the plaintiff, under the. decree in chancery, %as not 
admissible in evidence, without preliminary proof that Elijah Craig was 
dead. 5. ,That the said deed was not approved by the court, nor recorded 
as required by the statute of Kentucky of the 16th of February, o. 453. 
6. That the deed of the 26tb of April 1791, from John Craig and vrife, in 
trust, to Robert Johnson and Elijah Craig, was void under the statute of 
champerty and maintenance, the land being at the time in the adverse pos- 
session of Cobum. 7. That the oourt below erred in the instructions it gave 
to the jury. 

Tdlboi and Sergi^ini, oontriL 

February 19th, 1 81 9. Stobt, Justice, delivered the opinion of the court — 
In this case, it is unnecessary to travel ^through all the exceptions r^ooo 
taken by the defendant in the court below, because^ upon the facts ^ 
stated in the bill of exceptions, some of the opinions required of the court 
upon points of law, do not arise from the evidence ; and as to others, the opin- 
ion of the court, if in any respect erroneous, was so, in favor of the defendant. 

The first error assigned is, that the court refused to grant a new trial ; 
but it has been already decided, and is too plain for argument, that such a 
refusal affords no ground for a writ of error. 

Another error alleged is, that the oourt allowed the decree of the circuit 
court, in the chancery suit betweed Michael Gratz and Joh^ Craig and others, 
to be given in evidence to the jury. In our opinion, this rewrd was clearly 
admissible. It is true, that, in general, judgments and decrees are evidence 
only in suits between parties and privies. But the doctrine is wholly inappli- 
cable to a case like the present, where the decree is not introduced as per se 
binding upon any rights of the other party, but as an introductory fact to a 
link in the chain of the plaintiff's title, and constituting a part of the muni- 
ments of his es^^ate ; without establishing the existence of the decree, it 
would be impossible to establish the legal validity of the deed from Robert 
Johnson to the lessors of the plaintiffs, which was made under the authority 
of that decree ; and under such circumstances, to reject the proof of the 
decree, would be, in effect, to declare that no title derived under a decree in 
chancery, was of any validity^ except in a suit between parties and privies, 
so that in *a suit by or against a stranger, it would be a mere nullity, r^iooi 
It might with as much propriety be argued,- that the plaintiff was not ^ 
at liberty to prove any other title deeds in this suit, because they were r«9 
inter alios acta. 

Another error alleged is, the admission in evidence of the deed of John 
Craig to Michael Gratz, dated the 16th of July 1784, without the regular 
proof of its execution by the subscribing witnesses. But as that deed was 
more than thirty years old, and was proved to have been in the ppssession 
of the lessors of the plaintiff, and actually asserted by them as the ground 
of their title in the chancery suit^ it was, in the language of the books, suf- 
ficiently aeoounted for ; and on this account, as well as because it was a part 
of the evidence in support of the decree, it^as admissible, without the reg- 
ular proof of its execution. 

Another error alleged is, that the deed from Robert Johuson to the 
pUuntiffsy under the decree in chancery, was not admissible in evidence, 
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without proof that Robert j'phnson was the Barriying trustee, and that 
Elijah Craig, was deac^ Bpt tipon ezamimng the bill of exceptions of the 
defendant, no point of this sort arises ; for it is there stated, that the plain* 
tiff gave in evidence ^'the deed from Robert Johnson the sunriying trustee 
to the lessors of the plaintiff ;^ and no objection appears to have been made 
to i^ admissibility^'on this account. 

"^ Having disposed of these minor objections, we may advance to the only 
points of any real importance in the cause, but which, in our opinion, are of 
*222l °^ ^trinsic difficulty. Upon the issuing of the patent *to John Craig, 
. . -'in iNOvember 1784, the possession then being vacant, be became, by 
operation of law, vested with a constructive actual seisin of the whole tr^ot 
of land included in his patent* His whole title (such as it was) passed by 
hijB prior conveyance, in July 17849 tQ Michael is^ratz, the ancestor of the 
lessor of the plaintiff, and the moment it became complete at law, by the 
issuing df the patent^ the actual constructive seisin of Craig was transferred 
to Gratz, -in virtue of thajt,, conveyance. (a) When, subsequently, in virtue 
of the agreement made in June 1786, between Michael Gratz and the der 
fepdant, for the purchase of 750.acres of the tract' of 1000 acres, the defend- 
ant entered into posscission of the whole tract, under this equitarble title, his 
possession being consistent tdth the title of Gratz, and in common with him, 
was the. possession of Gratz himself, and inured to the, benefit of both, 
according to the nature of their titles. When, subsequently, in April 1787, 
by the direction of 'Gratz, Craig eonveyed to the defendant a large portion 
of theMand, in- fulfilment of the. agreement between Gratz and Barr, and 
the same was severed, by the metes and bounds in the deed, from the tract of 
1000 acres, the defendant became sole seised in his own right of the portion 
so conveyed. But as he still remained in the actual possession of the residue 
of cthe tract withiii the bounds of the patent, and this possession was origi- 
nally taken under Gratis, the character of his tenure was not changed by his 
^2231 ^^^ ^^ and therefore, *he was $*ua«« tenant to Gratz ; and as such, 
^ continued the actual seisin of the latter over the whole of this resi- 
due, at least, up to the period of the deed from Cobum to the defendant, in 
1796. 

This brings us to the consideration of the period when the evidence first 
establishes any entry or possession in John tlobum. It appears by the evi- 
dence, that in the winter and spring of 17^1, Cobum entered into, and 
fenced, a field within the boundary of Craig's patent, claiming to hold the 
same under the title of Ketherland, as part of the land included in his sur- 
vey of a tract of 400 acres. If Cobum, at this time, had been the legal 
owner of Netherland's survey, his actual occupation of a part, would not 
have given him a constructive actual seisin of the residue of the tract in- 
eluded in that survey, if, at the time of his entry and occupation, that 
residue was in the adverse seisin qi another person, having an older and 
better titles For where two pecfsons are in' possession of land* at the same 
time, under different titles, the law adjudges him to have tlie seisin of the 
estate who has the better title. Both cannot be seised, and therefore, the 
seisiii follows the title. Kow it is clear, that the title of Craig, and of 



(a) See Qreen p. liter, 8 Oranch 229, 246. 
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coone, of his grantee Gratz, was older a&d better than Netherland's ; and 
the possession of Barr, under that title, being the possession of Gratz, the 
legal seisin of the land which was not Qold to Barr was, by oonstraotion of 
law, in Grata ; and the disseisin of Cobom under a junior title, did not 
extend beyond the limits of his actual occupancy. 

This reasoning proceeds upon the snppositicn that Cobum liad a good 
title to Ketherland's survey. ♦But in fact, no siich title was^^hown r«oo4 
in evidence, there being no proof that Ann Shields, from whom *■ 
Cobum derived his title, was the4egal owner of the title of Netherland. So 
that the entry of Cobum must be considered as an entry, without title, and 
consequently, his disseisin was, limited to the bounds* of hia actual occupancy. 
This view of the case disposes of the objection to the deed from Craig «nd 
wife to- Robert Johnson and Elijah Craig, in 1791, upon the ground,' that it 
was within the statutes of champerty and muntenance, the land being at tke 
time in the adverse possession of Cobum ; for as to all the land Jiot in his 
actual occupancy (and to this alone the charge of the court applied): the 
deed ii^as, at all events, operative ; the grantors, and persons holding under 
them, having at all times had the legal seisin, (a) 

Another objection taken' is, that the deed from Robert Johnson to the 
lessors of the plaintiff, tinder the decree in chancery, was not approved, by 
the court, nor recorded in the court,' in conformity with the statute of Ken- 
tucky of the 16th of February 1818, ch. 458. In our judgtaent, no such ap- 
proval was necessary.; and upon examination of the statute in question, it is 
dear, that it is not imperative i^ thd present case. 

Upon the whole, without going more minutely into the case, we are all 
of opinion, that the judgment of the court below ought to be affirmed. No^ 
error has bee^ committed which is injurious to th^ defendant; .*He r^oQff 
has had the f uU beneEt of the law, so far as the facts of his case *- ^ 
would warrant the court in applying it in his f avOr. 

Judgment affirmed* 

■^ .  - 

(«) Bee Waldm «. Oota'a Heirs, 1 Wheet. SM- 
UT 
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EuAdoK et al. v. Hketbhaw. 
Contract qf wU, 

. A. offered to purchase of B. two or three hundred barrde' of floor, to be deliTefed et Georgetown 

(filietrict of Golimibie), by the first water, and to pay for the same $9.50 per barrel ; and to the 

letter, oontaining this o6er, required an answer by the retnm of the wagon by which the letter 

was sent : this wagon was, at that tinMn, in the service' of B., and employed by him in conveying 

flour from his mUl to ;Harper*s Ferry, near to which place A. then was: his offer was accepted 

by B., in a letter sent by the first regular mail to Georgetown, and recdved by A. at that place ; 

- but.no answer was ever sent to Harper's Ferry : Ildd^ that this acceptance, communicated at a 

, place different from that indicated by A., imposed no ol>ligation binding upon him. 

An. offer of a bargain, by one person to another; imposes no obligation upon the- former, unless it 

is accepted by the latter, auoordlng to the terms on which the offer was made; any qualifica- 

'tion of, or departure from, those terms, invalidates the offer^ unless the same be agreed to by 

the party who made ik' 

, Febraary 17th, 1819. Ebbob to the Circait Coxat, for the District of 
Columbia. This oaase was. argued by Jonts and JKiey^ for the plaintiff in 
error^ and by Swanny for the defendjmt in .error. 

February 20th. Washington, Justice, delivered, the opinion of, the 
*226l P^^^""*^^ ^ ^^ action, brdught by the defendant *in error, to recover 
-' damages for the non-performance of an agreement, alleged to have been 
entered into by the plaintiffs in error, for the purchase of a quantity of flour, 
at a stipulated price. The evideUce of this contract, given in the court 
t>elow, is stated in a bill of exceptions, and is to the following effect : 

A letter from the plaintiffs to the defendant, dated the 10th of February 
1818, in which they si^y : ^'Capt. Conn informs us, that you have a quantity 
of flour to dispose of. We are in the practice of purchasing flour at all 
times, in Georgetown, and will be glad to serve you, either in receiving your 
flour in store, when the markets are dull, and disposing of it, when the mar- 
kets will answer to advantage, or we will purchase at market price, v^hen 
delivered ; if you are disposed to engiage two or three hundred barrels at 
present, we will giye you $9.50 per barrel, deliverable the first water, in 
G^rgetown, or any service we can. If you should wantjin advance, please 
write ns by mail, and will send you part of the itioney in advance.** ^In a 
postcript, they add, '' Please write by return of wagon, whether you accept 
our offer.'' This letter was sent from the house at which the writer then 
was, about two miles from Harper^ Ferry, to the defendant^ at his mill, 
at Mill Creek, distant about 20 miles from Harper's Ferry, by a wagoner 
then employed by the defendant to haul flour from his mill to Harper's . 
Ferry, and then about to return home with his wagon. He delivered the 
letter to the defendant,; on the 14th of the same month, to which an 
answer, dated the succeeding day, was written by the defendant, addressed 
*22^1 ^ ^^^ plaintiffs, at Georgetown, *and dispatched by a mail which 
' left Mill Creek on the 19th, being the first regular mail from that 
place to Georgetown. In this letter the writer says, **your favor of the 
10th inst. was hauded me by Mr. Chenoweth last evening. I take the ear- 
liest apportunity to answer it by po^t. Your proposal to engage 300 barrels 
of flour, delivered in Georgetown, by the first water, at. |9.d;0 per barrel, 

I ii  I I III I • ■111 I 

* Garr v. Duval, 14 Pet 77 ; Insurance Go. v. .Woods 286 ; Chicago and Great Eastern Rail- 
Lyman, 16 Wall. 664 ; Decker v. Fosdick, 1 way Co. v. Dane, 48 N. Y. MO. 
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J accept, shall send on theflonr, by the fint boats that pass down from where 
my floar is stored en the riyer ; as to any advance, will be nnneoessary-^ 
payment onVdeliyery is all that is required." 

On the 25th of the same month, the plaintiffs addressed to the defendant 
an answer to the abaye, dated at G^rgetown, in which they acknowledge 
the receipt of it, and add, ** Not having heard from yon before, had quite 
. given over the expectation of getting yoar floor, moi^ particularly, as we 
requested an answer by return of wagon, the next day, and as we did not 
get it, had bought all we wanted." The wagoner, by^ whom the plaintiffs' 
first letter was sent, informed them, when he received it, that he should not 
probably return to Harper's Fefry, and he did not, in fact, return in the de- 
fendant's employ. The flour was sent down to Georgetown, some time in 
ilarch, and the delivery of it to the plaintiffs was regularly^ tendered and 
refused. 

Upon this evidence, the defendants in the court below, the plaintiffs in 
error, moved th^t court to instruct the jiu^, that •if they believed the sud 
evidence to be true, as stated, the plaintiff in this action was not entitled to 
recover the amount of the price of *the 800 barrels of flour, at the r«228 
rate of $0.50 per barrel The court being divided in opinion, the in- '- 
struetion prayed for was not given. The question is, whether the court 
below ought to have given the instruction to the jury, as the same was 
prayed for? If they ought, the judgment, which was in favor of the plain- 
»tiff in that court, must be reversed. 

It ifiT an undeniable principle of the law of contracts, that an. offer of a 
bargain by one person to another, imposes no obligation upon the former, 
until it is accepted by the latter, accordi&g to the terms in which the offer 
was made. Any qualification of, or departure from, those terms, invalidates 
the offer, unless the same be agreed to by the person who made it. Until 
the terms of the agreement have received the assent of both parties, the 
negotiation is open, and imposes no obligation upon either. 

In this case, the plaintiffs in error offered to purchase from the defend- 
ant two or three hundred barrels of flour, to be delivered at Georgetown, by 
tho first water, and to' pay for the same $0.50 per barrel. To the letter con- 
taining this offer, they required an answer by the return of the wagOQ, by 
which the letter was dispatched. This wagon was, at that time, in tfie ser- 
vice of the defendant, and employed by him in hauling flour from his mill to 
Hai'per's Ferry, near to which place the plaintiffs then were, l^e meaning 
of the writers was obvious. They could easily calculate, by the usual length 
of 4ime -which was employed by this wagon, in travelling fi:om Harper's 
Ferry to Mill Creek, and back *again with a load of flour, about wh«it rtuntyA 
time they should receive the desired answer, and therefore, it was *- 
entirely unimportant, whether it was sent by that, or another wagon, or in 
any other manner, provided it was sent to Harper's Fen-y, and was not 
dolaycfVl beyond the time which was ordinarily employed by wagons engaged 
in liauling flour from the defendant's mill to Harper's Ferry. Whatever 
uncertainty there might«have been as to the time when the answer would be 
received, there was none as to the place to whi#h it was to be sent ; this was 
distinctly indicated by the mode pointed out for the conveyance of the 
anii>wer. The place, therefore, to which the answer was to be sent, consti- 
tuted an essential part of the plaintiff's offer. 
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It appears, howeyer, from the bill of ezoeptions, that no answer to this 
letter was at any time sent to the plaintiffs, at Harp^w's Ferry. Their offer, 
it is true, was accepted by the terms of a letter addressed Georgetown, and 
received by the plaintiffs at that place ; but an acceptance communicated at 
a place different from that pointed out by the plaintiffs, and forming a part 
of their proposal, imposed no obligation binding npon them, unless they 
had acquiesced in it, which they declined doing. It is no argument, that an 
answer was received at Georgetown ; the plaintiffs in error had a pgbt to 
dictate, the terms upon which they would purchase the flour, uid unless they 
were complied with, they were not bound by them. All their arrangements 
may have been made with a view to the circumstance of place, and they 
•♦<x<tnl ^^^ *^® ^^y judges of its ^importance. There was, therefore, no con- 

* ^ tract concli^ded between these, parties, and the court ought, therefoiie, 
to have given the instruction to the jury, which was asked for. 

Judgment reversed, and cause remanded, with directions to award a 
venire facias de novo. 

Sohsrtillb's Execators v. Blamjx^tos. 
Adverse jpossesdon. 

Where the defendant in ejectment, for lands in North Carolina, has been in poaaeision, nnder title 
in himself, and thoee under whom he claimed, fbr a period of seTen years or upwards, snch poe- 
sesaion is, by the statute of limitations of North Carolina, a condusiye legal bar aguhst the 
* action by an adverse claimant, unless such claimant brings himself, by positive proof, within 
some of the disabilities provided for by that statute* - In the absodce of such proof, the title 
shown by the party in poesession is so complete as to prove, in an vetion upon a covenant 
against incumbrances, that a recovery obtained by the adverse daimant was not by a paramount 
legal title. 

Quasre ?. Whether, in a action upon a covenant against incumbrances, the plaintiff is bound to 
Show that the adverse daimant recovered, in the suit by which the plaintiff is evicted, by title 
paramount, or whether the recovery itself is primAfaeie evidence of that fact ? 

This was an action of covenant, brought in the Circuit Court of North 
Carolina, by the executors of John Somerville, the younger, against John 
Hamilton, on the following covenants in a^deed of land in North Carolina, 
, from Hamilton to John Somerville, the elder, dated April 15tl^ 1772. 
*23l1 ^^^ grantor covenanted *with the grantee, his heirs and assigns, 
-* that the premises 'Hhen were, and so for ever thereafter should 
remain, free and clear of and from all f ornier and other gifts, bargains, 
sales, dower, right and title of dower, judgments, executions, title, troubles,, 
charges and incumbrances whatsoever, done, committed or suffered by the' 
said John Hamilton, or any other person or persons whatsoever, the quit-rent 
afterwards to grp.w due to Earl Grenville, his heirs, Jbc. only excepted." 
There was also a cov^ant for a^ general warranty. 

Hamilton claimed the lands under a deed, dated the 4th of October 1771, 
front one Stewart, who was then in possession, and who delivered possession 
to Hamilton. John Somerville, the elder, conveyed the same to his son, 
John Somerville, the younger, by deed dated the 8th of September 1777 ; 
and Somerville, the younger, conveyed to one Whitmill Hill, by deed dated 
the 9th of October 1795. W. Hill died on the Idth of October 1707, having 
by his last will devised the lands to his son Thomas B. HilL The latter 
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having entered under the devise, an action of ejectment was brought against 
him, in the superior court of the state of North Carblina, for Halifax district, 
on the Jth pf June 1804, for 260 acres, "parcel of the daid landsJ^byone 
Benjamin Sherrod, who, at the April term 1805, of the said court, obtained 
» verdict and judgment for the possession of the said 250 acres of land, and 
was put in possession of therNmme. On the second of September 1804,^ 
Hamilton had notice from Somerville, the younger, of the institution of this, 
suit, but did not aid in the defence.. From the date of Stewart's deed to 
Hamilton ^(October 4th, 1771) to the commencement of this suit by V»2d2 
Sherrod against Hill, on the 7th of June 1804, the land in controversy ^ 
was in the possession of Hamilton, and of Somerville and the Hills, claimin]^ 
under Hamilton. On the 6th of November 1806,^Somerville, the younger, 
died, leaving the plaintiffs executors of his last will and testament., .^e 
above facts were found by a special verdict in the circuit coui*t, and the case 
came before that court upon thd special verdict, at November term 1816, 
when the judges differed in opinion upon the following questions : 

1. Whether the plaintiffs were bound to show that Benjamin Sherrod 
recovered against Thomas B. Hill, by title paramount to that derived from 
Hamilton i or the recovery itself wasprttnd faxie evidence /of that fact ? 

2. Whether the title shown by Thomas B. Hill; under Hamilton, was not 
so complete as to prove that Sherrod's recovery could not have been by title 
paramount? Which questions were thereupon certified to this court for 
decision. 

February 6th, 1818. The cause was argued, at the last ternii by Marper, 
for the plaintiffs, (a) no counsel appearing for the defendant. 

♦February 20th, 1819. . The opinion of the court was delivered, r^gj*^ 
at the present term, by Stobt, Justice. — ^XJpon the special verdict in *• 
this case, the judges in the court below differed in opinion on two points^ 
which are certified to this court for a final decision : 

1. Whether, the plaintiffs were bound to show that Benjamin Sherrod 
recovered against Thomas B. Hill, by title paramount to that derived from 
Hamilton, or the recovery itself wABprimd/acie evidence of that fact ? 

2. Whether the title shown by Thomas B. Hill, under Hamilton, was not 
80 complete as to prove that Sherrod's recovery could not be by title para- 
mount? 

Upon the first point, this court also is divided in opinion, and therefore^ 
no decision can be certified. But as we are unanimous on the second point, 
and an opinion on that finally disposes of the cause, it will. now be pro^ 
nounced. From t^e date of Stewart's deed to Hamilton, in October 1771, 
until the commencement of the suit by Sherrod against Hill, in June ^804, a 
period of thirty- three years, the land in controversy was in the exclusiye 
possession of Hamilton, and those deriving title under him. A possession 
for such a length of time, under title, was, by the statute of limitations of 
Noi*th Carolina, a conclusive bar against any suit l;y any adverse claim- 
ant, unless he was within some one of the exceptions or.' disabilities pro- 

« 

(a) He dted Duffield «. Scott, 8 T. R a74; Blasdalev. Babcocls, 1 Johns. 51.7; 
Kip «. Bingham, 6 Id. 158; Bender «. Frombergor, 4 DalL 486 ; Hamilton t>. GuCta, 4 
Haas. 858. 
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vided for by that 8tatate.(a) The special verdict in this case does *iiot 
find either that Sherrod was or was not within those exceptions or disa- 
bilities. The case, therefore, stands, in this respect, purely indifferent. By 
the general principles of law, the party who seeks to recover, npon the 
ground of his being within some exception of the statute of limitations, is 
bound to establish such exception by proof, for it will not be presumed by 
the law. In the suit by Sherrod against Hill, it would have been sufficient 
for the defendant to have relied upon the length of possession, as a suitable 
bar to the action ; and the burden of proof would have been upon Sherrod, 
-to show that he was excepted from its operation. By analogy to the rule in 
that case, the proof of possession under title, for thirty-three years, was pre- 
sumptive evidence, and in the absence of all conflicting evidence to remove 
^ ■. the bar, conclusive evidence, that the title of HUl, *under Hamilton, 
^ was soisomplete, that Shcrrod's recovery could not have been by title 
paramount. 

Certificate accordingly. 

Bank of Columbia, v. Oilelt. 
Summofy jprocesa. 

l!b» aet of assembly of Maryland, of 1798, c. 80, incorporating the Bank of Golambia, and giring 
to the corporation a summary prooesR, by execution in the nature of an attachment, agunst its 
debtors who hare, by an express consent, in writing, made the bonds, bills or notes, by them 
drawn or indorsed, n<^tiable at the banlc, is not replicant to the constitution of the United 
States or of Maryland. 

But the last provision in the act of incorporation, which gives this summary process to the banlc, 
is no part of its corporate frandiises, and may be repealed or altered, at pleasure, by the legb- 
latiye will 

Ebbob to the Circuit Court for the district of Columbia. This was a 
proceeding in the court below^ under the act of assembly of Maryland of 
1703, c. 30, incorporating the Bank of Columbia, the 14th section of which 
. is in these words : 

" And whereas, it is absolutely necessary, that debts due to the said bank 
should be punctually paid, to enable the directors to calculate with certainty 
land precision on meeting the demands that may be made upon them : Be it 
enacted, that whenever any person or persons are indebted to the said bank 
♦oinl ^^^ moneys borrowed by them, or for bonds, bills or notes *given or 
-■ indorsed by them, with an express consent in writing that they may 

(a) This statute, which was enacted in the year 1715, proTides (§ 8), " that no per- ' 
son or persons, or their heirs, which hereafter shall haTC any right or title to any lands, 
tenements or hereditaments, shall thereunto enter or make claim, but within seyen 
years after his, her or their right or title sliall descend or accrue ; and in default there- 
of, sach person or persons, so not entering, or making default, shall be utterly excluded 
and disabled from any entry or claim thereafter to, be made." The 4th section 
contains the usual saving in favor of infants, &c., who are authorised, within three 
years after their disabilitiefl shall cease, ** to commence his or her suit, or make his or 
' her entry." Persons beyond seas are allowed eight years after their return : *'but that 
all possessions held without suing such claim as aforesaid, shall be perpetual bar against 
all and OTery manner of persons whateTer, that the expectation of heirs may not, in a 
short time, lesTe much land unpossessed, and titles so perplexed that no man willki^ow 
from whom to take or buy land." See Patton's Lessee e. Easton, 1 Wheat 476. 
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be made negotiable at the said bank, and shall refuse or neglect to make 
payment at the time the same become dae, the president shall cause a 
demand in writing on the person of the said delinquent or delinquents, hav- 
ing consented as aforesaid ; or if not to be found, have the same left at his 
last place of abode ; and if the money so dne shall not be paid, within ten 
days after such demand made, or notice left at his last place of abode as 
aforesaid, it shall and may be lawful for the president, at his election, to 
write to the clerk of the general court, or of the county in which the said 
delinquent or delinquents may reside, or did, at the time he or they con- 
tracted the debt reside, and send to the said clerk the bond, bill or note due, 
with proof of the demand made as aforesaid, and order the said clerk to 
issue caputs ad saiisfaciendam, fieri faciaSy, or attachment by way of execu- 
tion, on which the debt and costs may be levied, by selling the propei*ty of 
the defendant for the sum or sums of money mentioned in the said bond, 
bill or note ; and the clerk of the general court, and the clerks of the several 
county courts, arc hereby respectively required to issue such execution or 
executions, which shall be made returnable to the court whose clei^ shall 
issue the same, whicli shall first sit after issuing thereof, and shall be as 
valid and as effectual in law, to all intents and purposes, as if the same 
had issued on judgments regularly obtained in the ordinary coui*8e of pro- 
ceeding in the said court ; and such execution or executions shall not be 
liable to be stayed or delayed by any aupersedeas, writ of error, •appeal r^^^^ 
or injunction from the chancellor : Provided always, that before any ^ 
execution shall issue as aforesaid, the president of the bank shall make an 
oath (or affirmation, if he shall bo of such religious society as allowed by 
this state to make affirmation), ascertaining whether the whole or what part 
of the debt due to the bank on the said bond, bill or note, is due ; which 
oath or affirmation shall be filed in the office of the clerk of the c<$urt from 
which the execution shall issue ; and if the defendant shall dispute the whole, 
or any part of the said debt, on the return of the execution, the court before 
whom it is is returned shall and may order an issue to be joined, and trf^l to 
be had in the same court at which the return is made ; and shall make such 
other proceedings, that justice may be done in the speediest manner.*' 

A motion was made in the court below to quash an execution, which had 
been issued against the defendant, under thb section, upon the ground, that 
it was contrary to the constitution of the United States, article '/th of 
amendments, (a) and to the 2l8t article of the bill of rights of Maryland. (6) 

*The court below quashed the execution upon these grounds, and p4u>«<) 
the cause was brought by writ of error to this court. ^ 

l^bruary 1 7th. ^y, for the plaintitf, argued, that the act of congress 
of the 27th of February 1801, giving effect to the laws of Maryland in that 

(a) Which declares, that, " in suits at common law, where the vafiie in controversy 
shall exceed twenty dollars, the right of trial by jury shall be preserved; and no fact, 
tried by a jury, shall be otherwise re-examined, in any court of the United States, than 
according to the rules of the common law." 

(h) Which declares, '* that no freeman ought to b^ taken or imprisoned, or disseised 
of his.freehold, liberties or privileges, or outlawed or exiled, or in any manner destroyed, 
or deprived oi his life, libcorty or property, but by the judgment of his peers, or b> the 
law of the land." 
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part of the district of Colambia, which was Qeded to the Umted States by 
the state of Maryland, was a re-enactment of those laws, under the exclasive 
powers of legislation given to congress aver the district ; and that, conse- 
quently, the question of the repugnancy to the local constitution of Maryland 
could not properly arisen That such summary proceedings, whether of a 
criniinal or civil nature, which were' in force, at thettiioae whisn the const itu- 
^tion of the United States was established, were to be preserved, not^vith- 
standing the 7th article -of the amendments to that constitution. That tiie 
statute of Magna Charta^ in England, from which the 2l8t article of the 
bill of rights of Maryland is copied, was never supposed to be infringed by 
the multitude of modern statutes, under which summary convictions for 
petty offences were had, and the various summary proceedings authorized 
by, the revenue lawd, which had also been adopted in this country : but that 
what was conclusive of the question was, that no person could ever be made 
liable to the peculiar process given by this act *6f Maryland, without his own 
-express consent in writing, that the bill or note, drawn or indorsed by him, 
should be negotiable at the Bank of Columbia ; which, taken in connection 
♦oQQi ^^ ^^® other provisions of the-section, *was equivalent to an agree- 
-I ment, that this summary process should issue against him, in case of 
non-payment. ' It ivas, therefore, a case within the maxim pro se introdtccto. 
Even after the ^consent thds giveu to waive the trial by jury, in the first 
instance, the party may dispute the demand, on the return of the execution, 
in which case, in court is to order an issue to be joined, and a trial to be 
immediately had by jury. So that tbe whole substantial effect of the provis- 
ion is, to authorize the commencement of a suit, by an attachment of the 
person* and property of the debtor, instead of the usual common-law process. 

Jones, contr^ insisted, that the act of congress of the 29th ot. February 
1801, giving effect to the then existing laws of Maryland, in that part of 
the district of Columbia, which had been ceded to the United States, by the 
state of Itfaryland, did n6t extend to such acts as are repugnant to the state 
and national constitutions. The bill of rights of Maryland limits the legis- 
lative powers of the assembly of Maryland. By the third article of that 
bill of righfs, the right of trial ^^ by jury is secured in all cases at com- 
mon law, and the same riglit is secured by the seventh amendment 
to the constitution of the United States,, in all cases at coffimon law above 
the value of twenty dollars. The consent of the party that his paper should 
be negotiable at the bank, was by no means equivalent to an agreement, 
that this summary process of execution, before judgment, inverting the- 
♦oAol i^^^ *°^ natural order of judicial proceedings, *8hould be issued 
-< against him. Nor could the party. thus consent, prospectively^ to. 
renounce a common-law right. As. a stipuUtion in a policy of insurance, 
not to sue,' but to abide by the award of arbitrators, will not deprive .the 
courts of common law of their ordinary jurisdiction, so neither will the con- 
sent of the party thiis given, deprive him of his right to a trial by Jury. 
But even supposing the process were in other respects regular, the' act under 
which it is issued does not empower the clerk of the circuit court of the 
district of Columbia to issue it. It is conferred^ by the letter of the statute, 
upon the clerks of the general court, or the county court, and no provision 
is made in the act of congress of the 27th of February 1801, for vesting the 
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same powers in thie olerk-of the circuit oourt of the district, >nd for giving 
to that court the same jaiisdicUon over 'the case which the «t^ court of 
Maryland previously had. - 

Martin^ contrft, was stopped by the court; 

February .22d, 1810. JoBorsoN; JuaticCj delive^d the c^iniob of the 
court.— ^In this case, the defendant contended, that his right to a trial by 
jury, as secured to him by the constitution of the TTnited States, and of the 
state of Maryland, has been violated. The question is one of the deepest 
interest ; and if the complaint be well founded, the claims of the citizen .on 
the protection of this court are peculiarly strong. 

The 7th amendment of the constitution of the United States is in these 
words: *<' In suits at common law,. Vhere the vahie in controversy r^cn^i 
shall exceed twenty dollars, the right of the trial by jury phall be pre- I- 
served, and no fact tried by a jury shall be otherwise re-examined, in any.court 
of the United States, than according to the rules of die coinmon law." The 
21st article of the declaration of rights of the state of Maryland, is in the 
words of Magna (Jharta, " No freeman ought to be taken or imprisoned, 
Ac, or deprived of his life, liberty or property, but by the judgment of his 
peers, or by the law of 4iheland." 

The act by which this bank is incorporated, gives a summary rertedy for 
the recovery of notes indorsed to it, provide^ those notes be made expressly 
negotiable at the bank, in their creation. This is a note of that description ; 
but it is contended, that the act authorizing the- issuing of an execution, 
either against the body or effects of the debtor, without the judgment of 
a court, upon the oath and demand of the president of the bank, is so far a 
violation of the rights intended to be secured to the individual, under the 
constitution of the United States, and of the state of Maryland. And as the 
clause in the act of incorporation, under which this execution issued,, is 
express as to the courts in which it is to be executed, it is further contended, 
that there is no provision in the law of congress for executing it in this 
district. 

We readily admit, that the provisions of this law are in derogation of 
the ordinary principles of private ^rights, and, as such, must be sub- r*o42 
jected to a strict construction, and under the influence of this admis- '- 
siou, will proceed to consider the several questions which the case presents. 

The laws of the state of Maryland derive their force, in this district, 
under the first section of the act of congress of the 27th of February 1801. 
But we bannot admit, that the section which gives effect to those laws, 
amounts to a re-enactmexft of them, so as to sustain them, under the powers 
of exclusive legislation, given to congress over this district. The words of 
the act are, " the laws of the state of Maryland, as they now exist, shall be. 
and continue in force in that part of the said district, which was ceded by 
that state to the United States." These wdrd^ could only give to those laws 
that force which they previously had in this tract of territwy linder the laws 
of Maryland ; and if this law was unconstitutional in that state, it was void 
there, and must be so here. It becomes, then^ unnecessary to examine the 
question, whether the powers of congress be despotic in this district, or 
whether there are any, and what, restrictions imposed upon it, by natural 
reason, the principles of the social compact, or constitutional provisions. 

126 



24S SUPREME OOUBT [Peb*y 

Bank of GolnmblA t. OMj. 

Was %haB act void, as a law of Maryland? If it was/it moat have become 
tM>, under the restrietions of the consdtation of the state, ^r of ' the U^ted 
States. What was the object of those restrictions ? It could not have been> 
to protect the citizen from his own acts, for it wonld then have operated as 
*2431 ^ I'^traint apon his rights; it must have been against the acts *of 
^ . others. But to constitute particuW tribunals for the adjustment of 
controversies among them, to submit themselves to the exercise of sumipary 
remedies, or to temporary privation of rights of the . deepest interest, are 
among the common incidents of life. Such are submissions to arbitration ; 
such are stipulation bonds, forthcoming bonds, and contracts of service. 
And it was with a view to the voluntary acquiescence of the individual, nay, 
%he solicited submission to the law of the contract,^ that this remedy was 
given. By making the note negdtiable at the Bank of Columbia, the debtor 
chose his own jurisdiction ; in consideration of the credit given him, he vol- 
untarily relinquished his claims to the ordinary administration of justice, 
and placed himself only in the situation of an hypothecater of goods, with 
power to sell on default, or a stipulator in the admiralty, whose voluntary 
submission to the jurisdiction of that court subjects him to- personal coercion. 
It is true, cases may be supposed, in which the policy of a country may set 
bounds to the relinquishment of private rights.-' And this court would pon- 
der long, before it would sustain this action, if we could be {^rsnaded, that 
the act in question produced a total prostration of the trial by jury, or even 
involved the defendant in circumstances which rendered that right unavail- 
ing for his protection. But a power is reserved to the judges, to make such 
rules and orders, <'as that justice ihay be done ;^ and as the possession of 
judicial power imposes an obligation to exercise it, we flatter ourselves, that 
in practice, the evils so eloquently dilated on by the counsel do not exist. 
*244l "^ ^^ *^^^ defendant does not avail himself ot the right given him, 
-* of having an issue made up, and the trial by jury, which is tendered 
to him by the act, it is presumable, that he cannot dispute the justice of the 
claim. That, this view of the subject is giving full effect to the seventh 
amendment of the constitution, is not only dedacible from the general intent, 
but from the express wording of the article referred to. Had the terms been, 
that *tthe trial by jury shall be preserved,** it mi^ht have been contended, 
that they were imperative, and cquld not be dispensed with. But the words 
are, that the right pf trial by jury shall be preserved, which places (t on the 
foot of H lex pro se intrdducto, and the benefit of it may, therefore, be relin- 
quished.* As to the words from Magna Charta, incorporated into the 
constitution of Maryland, after volumes spoken and written with a view to 
their exposition, the good sense of mankind has at length settled down 
to this : that they were intended to secure the individual from the arbitrary 
exercise of the powers^ of government, unrestrained by the established prin- 
ciples of private rights and distributive justice. With this explanation, 
there is nothing left to this individual to complain of. .What he has lost,, he 
has voluntarily relinquished, and the trial by jury is open to him, either to 



• A proH|)cctivd waiver of thfe benefit of the attachment, l^rmstone v. Mack, 49 Penn. St 

exeipption law, ia void. Kncettle v. Newcomb, ' ZBI. And of the right to recover back tisiul- 

22 N. Y. 249. ^ is ^a prospective waiver of ous interest Bosler v. Rheem, 72 Id. i54. 

th« benefit of a law exempting wages from * See Baker «. Braman, 5 HiU47* 
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arrest the progress of the law, in the first instance, or to obtain redresn for 
oppression, if the power of the bank has been abused. The same answer is 
equally applicable to the argument founded on the third article of the Mary- 
land constitution. 

In giving this opinion, we attach no importanoe to *the idea of this r^A^x 
being a diartered right in the bank. It is the remedy, and not the *■ 
right ; and, as such, we have no doubt of its being subject to the will of 
congress. The forms of administering justice^ and the duties and powers 
of courts as incident to the exercise of a branch of sovereign power, must 
ever be sui>jeot to legislative will, an<lthe power over them is inalienable, so 
as to bind subsequent legislatures. This subject came under consideration 
in the case of Young y. Bank of Alexandriay 4 Oranch 384, and it was so 
decided. 

The next question is, whether the courts of this district are empowered 
to carry into ^eot the summary remedy given to the bank in this case ? 
The law requires the application for process to be made to the clerk of the 
general court, or of the county court for the county in which the delinquent 
resides, and obliges such derk to issue the execution, returnable to the court 
to which such clerk is attached. Unless, therefore, the. clerk of this district 
is vested with the same power, and the courts with jurisdiction over the case, 
the bank would not have the means of resorting to this remedy. 

The third section of the act of February 1801, does not vest in the courts 
that power. It only clothes the courts and judges of this district with the 
jurisdiction and powers of the circuit courts and judges of the United 
States. B^t we are of opinion, that .this defect is supplied by the fifth sec- 
tion of the same act, takeuvin connection with the fifth ^section r^,^ .^ 
of the act of March 8d, 1801. By the former section, the courts of *- 
the district are vested generally with jurisdiction of all causes in law and 
equity ; and, by the latter, the clerks of the circuit court are required 
to perform all the . services then performed by the clerks of the counties 
of the state of Maryland. Among those services is that of instituting a 
judicial proceeding in favor of this bank, and the return of that process 
ifl required to be to the court with which such clerk is coquected. That 
court has jurisdiction of all cases in law arising in this district, and thus the 
suit is instituted by the proper officer, by writ returnable to a court having 
a jurisdiction communicated by terms which admit of no exception. 

Upon the whole, we are of opinion, that the law is constitutional, and 
the jurisdiction vested in the courts of the district ; and therefore, .that the 
judgment must be reversddy and the oause remanded for further proceed- 
ings. 

Judgment reversed. 

127 



346 STTFEtEME COURT [Feb'y 

TTinTED States v. Biob. 
JSff'ect of oonquetA hy, tnenvy. 

By ike oonqiMSk ad mUitarj ooeii|Mtioii of a' portion of the tenrhory of the TTnitad Stotes, by a 

public enemy, that portloa ia .to be deemed a foreign oonntry, so far as respeeta our lere&ue 

laws.! 
Goods imported into it, are not imported into the United States ; and are si^bjeot to each duties 

only as the conqueror may impose. 
^9X*i\ *^® subsequent eracuation of the conquered territory by the enemyi and resumption of 
-■ authority by the United States, cannot change the chancter of ^t transactions ; the 
. /Mi< jwitftmMut does not apply to the case ; and goods previously imported do not become liable 

to^pay duties to the tTnited titctes, by the resumption of their sovereignty over the conquered 

territory. 

Bbbob to the. Circuit Court of Massachnsetto. This was an action of 
debt, brought by the United iStates against the def endatit, upon a bond for 
the penal sum of $15,000, dated the 17th of April 1815, with the following 
condition.: 

The condition; of this obligation is such, that if the aboye-bonnden Henry, 
Ruf us and David, or either of them, or either of their heirs, executors or 
administrators, shall and'do, on or before the 17th day of October next, well 
and truly pay, or cause to be paid, unto the' collector of the customs for the 
district of Penobscot, for the time being, the sum of 17500, or the amount 
of the duties to be ascertained as due and arising on certain goods, wares 
and merchandises, entered by the aboVe-bounden Henry Rice, as imported 
into Castine, durin]^ its occupation by the British troops, as jver entry, dated 
this date, then this above obligation to be void, otherwise, to remain in full 
force and virtue* Oy«r of the condition being had, the defendant pleaded 
as follows : 

That before the time of the making of the suppos^e^ writing obligatory, 
to wit, on the 19th pf June, in the year of our Lord 1812, war was declared 
by the congress qf .t)i^,.IJnited States^ to exist between the United Kingdom 
of Great Britai^ And Ireland, and the dependencies^ thereof , and the said 
*2481 ^^^^^ States and their territbries, *and war and open hostilities 
-1 existed, and were carried on between the' said United States and the 
.said United Kingdom of Great Britain and Ireland, and the dependencies 
thereof, from the said 18th bf June, until the 17th of February, in the year 
of our Lord 1815, on which said last-mentioned day,, a treaty of peace and 
amity between the said United States and the king of the said United King- 
dom, was accepted, ratified and confirmed. And the said Henry further 
says, that during the continuance of such war and hostilities as aforesaid, 
and before the making of the said supposed writing obligatory, to wit, on 
the Ist of September, in the year of our Lord 1814, the said king of the said 
United Kingdom, in prosecution of said war against the said United States, 
did, with a naval and military force, and in a hostile manifer, attack, subdue, 
capture and take possession of the town and harbor of Castine, situated in 
the district of Maine^ and continued to hold the exclusive and undisturbed 
possession of the same, by a naval and military force, and in a hostile man- 
ner, and secured his said possession by muniments and military works, and 

1 United StMes «. Hayward, 2 ^Ulis. 485. 
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had and ezeroised the exdniive Qonttol and gOTemmsnt thereof, from the 
day last af oresaidy oontinnallyy until the aaid ratification of the treaty afore- 
said. And immediately after the capture of said town and harbor, and 
before the importation of the goods and merchandises in the condition of 
said writing mentioned/ the said king of the eaid United Kingdom caused a 
custom-house, or excise office, to be estabilBhed at said Oastine, and appointed 
a collector of the customs tiiere, who thereupon entered *upon the r^,^.. ^v 
discharge of the duties of his said office, and so continued to exercise *- 
the powers and discharge the duties of said office, during all the time that the 
said town and harbor were so possessed as aforesaid, by the military and 
tu^yal forces of the said king. And the said Henry further says, that after- 
wards, and idiile the said town and harbor were so held and possessed by 
the ^military and naval forces ^foresaid, and were under the control and gov- 
ernment of the said long, to wit|t <^ ^^^ ^^ ^ January, in the year of our 
Lord 1815, the goods and merchandises in the condition of 'isaid supposed 
writing obligatory mentioned^ were purchased by Thomas Adams, Samuel 
Upton and Greenleaf Porter, who "were, then and ther^ merchants, resident 
and domidled in said Gastine, and there trading under the name and firm of 
Upton A Adams, having been citiaens of sa^ United States, resident in 
Gastine, and there trading under said firm, before and at the time of said 
occupation, and still continuing to reside and trad^ in said Gastine, and said 
goods were imported 'into the said town of Gas(ine, by them the said Thomas, 
Samuel and Greenleaf, and were by them duly entered in the custom-house^ 
or excise office, so established as aforesaid in said Gastine, and the. duties 
thereon were paid to said coUeotor, so appointed as last aforesaid. And the 
said Henry further says, that at the time of the purchase and importation 
aforesaid, and during all the time that the said town and harbor were so 
held and possessed as aforesaid, the said Thomas, Samuel and Greenleaf 
were inhabitants of the said town 6f Gastine, and domiciled and carrying 
on ^commerce in said town, under the prote^on, government tfnd r^nKo 
authority of 'the said king. And. the said Henry further avers, that ^ . 
after the said goods aiid merchandises were so imported as aforesaid, after 
the 'entry thereof with the collector of the district of Penobscot, as herein* 
after mentioned, and the making and executing of the said supposed writing 
oWgatory, to wit, on the 27th of April, in the. year of our Lord 1815, in 
pursuance of the s^d teeaty so made and ratified as aforesaid, the said town 
of Gastine was evacuated, by the troops and forces of sai^king, and posses* 
slon thereof was taken by. the said United States. And he further avers, 
after the ratification of the treaty aforesaid, and after hostilities had ceased 
between the said United. States and the said Unijted Kingdom and its depen- 
dencies, to wit, on the i 5th day of April, in the year^f our Lord 1815, at 
Gastine, to wit,^at said Boston, the said Th<Mnas> Samuel and Greenleaf, for 
a valuajble consideration, then and there paid to them by the said Henry, 
bargained) sold and delivered to him, the said Henry, the goods and mer- 
chandises aforesaid, in the condition of said ^apposed writing obligatory 
mentioned, the same being then in said Gastine. And he farther avers, that 
after the making and ratification of the treaty aforesaid, and after the 
bargain, sale and delivery aforesaid, to wit, on the l7th of April, in the 
year last aforesaid, at Gastine, to wit, at said Boston, Josiah Hook^ then, 
and ever since^ collector of the customs of the said United. States for the 

4 Wheat.— 10 ^ 12^ 
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district of Penobscot^ in which said district the said town of Castine is oon- 
*<2i>i 1 ^^''^> acting nnder color of the authority *of the said United States, 

-* and of his said office of collector, demanded and required of the said 
Henry, to enter the said goods and merchandises with him at his office in 
said Castine, and to pay, or to secure, to the said United States, the same 
duties thereon, as though they had been imported into the said United States, 
from a foreign port or place, on the said last-mentioned day, in a ship or 
vessel not of the United States, and then and there threatened to seise and 
detain said goods and merchandises, and thereby to deprive the said Henry 
of all use and benefit thereof, unless he would immediately pay or secure 
to the United States such duties thereon as aforesaid. Whereupon, to pre- 
vent the seizure and detention of said goods and merchandises by said 
collector, and the losses and damages that would have ensued thereon, and 
that he, the said Henry, might, without any lawful interruption or molesta- 
tion by said collector, retain and dispose of said goods and merchandiseii, 
for his use and benefit, he, the said Henry, then and there entered the said 
goods and merchandises with the said collector, in the said custom-house at 
Castine, and in pursuance of the demand and requirement aforesaid,, of said 
collector, sealed and delivered the said supposed writing obligatory, with 
said condition annexed, to said collector. And the said Henry avers, that 
the goods and merchandises mentioned in the said condition are the same 
which were imported into the said port and town of Castine, while the said 
port and town were in the possession, and under the control and goveniraeut 
^ -. of the said king, and which were ^entered at the said custom-house 

J there, and not other ^ or different. And that the same goods and 
merchandises, at the time of the importation aforesaid, and thence contin- 
ually, until the sale and delivery thereof, in manner aforesaid, to the said 
Henry, were in the possession, and subject to the control and disposal of 
the said Thomas, Samuel and Greenleaf, and from the time of the^'sale and 
delivery aforesaid, until and at the time of making and executing the said 
supposed writing obligatory, were in the possession, and subject to the con- 
trol and disposal of the said Henry, at Castine, to wit, at said Boston. By 
means whereof, the said goods, wares and merchandises, were not, at the 
time of entering the same with the said Hook, or at any time before or 
since, goods, wares or merchandises brought into the said United States from 
any foreign port or place, nor upon which any sum or sums of money what- 
soever, were then and there due and arising, or payable to the said United 
States for duties, and this he is ready to verify. Wherefore, he prays 
judgment,'' Swx 

There was a' second plea, not varying materially from the first. To these 
pleas, the attorney for the United States demurred generaUy, and the defend- 
ant joined in demurrer. Judgment was rendered for the defendant in the 
circuit court, and the cause was brought by writ of error to tbis court: 

^2631 * February 19th. The cause was argued by the AUamey- General, 
-* *for the United States, and by Webster, for die defendant, (a) 

(a) He cited Orotius, de Jwre BeUi ae PacU, lib. 2, ch. { 6, ^nq. ; Id. c. 6, §4; Id. 
Iib.8,c.9, §9, U; Puffendor£, byBarbeyrac,lib. 7,c. 7,§5 ; Id. Ub. 8, c. 11, §8; Bynk- 
erehoek, Q. J. Pub. lib. 1, c. 6, 16, Du Ponceau's Trans. 46, 124; Yoet, ad Pandect, 
fib. 89, tit 4^ Na 7, i>0 Y^ctigaliibu^; Id. Ub. 19, tit 2, No. 28; Id. fib. 49, tit 18, 
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February iHd^ 1810. Stobt> Jastioe, delivered the opinion of the court. 
— ^The single question arising on the pleadings in this case is, whether goods 
imported into Castine, daring its occapation by the enemy, are liable to the 
duties imposed by the revenue laws upon goods imported into the United 
States. It appears, by the pleadings, that on the first day of September 
1814, Castine was captured by the enemy, and remained in his exclusive 
possession, under the command and control of his military and naval forces, 
until after the ratification of the treaty of peace, in February 1815. During 
this period, the British government exercised all civil and military authority 
over the place ; and established a custom-house, and admitted goods to be 
imported, according to regulations prescribed by itself, and among others, 
admitted the *goods upon which duties are now demanded. These r«254 
goods remained at Castine, until after it was evacuted by the enemy ; ^ 
and upon the re-establishment of the American government, the collector of 
the cujBtoms, claiming the right to American duties otf the goods, took the 
bond in question from the defendant, for the security of. them. 

UJder these circumstancies, we are all of opinion, that the claim for 
duties cannot be sustained. By the conquest and military occupation of 
Castine, the enemy acquired that firm possession which enabled him to 
exercise the fullest rights of sovereignty over that place. The sovereignty of 
the United States over the territory was, of course, suspended, and the laws 
of the. United States. could no longer be rightfully enforced there, or be 
obligatory upon the inhabitants who remained and submitted to the con- 
querors. By the sui^nder^ the inhabitants passed under a temporary alle- 
giance to the British government, and were bound by such laws, and such 
only, as it chose to recognise and impose. From the nature of the case, no 
other laws could be obligatory upon them, for where there is no protectio|i 
or allegiance or sovlBreignty, there can be no claim to obedience. Castine 
was, therefore, during this period, sO far as respected our revenue laws, to 
be deemed a foreign port ; and goods imported into it by the inhabitants 
were subject to such duties only as the British government chose to require. 
Such goods were in no correct sense imported into the United States. 

The subsequent evacuation by the enemy, and resumption of authority 
by the United States, *did not, and could not, change the character r^a^m 
of the previous transactions. The doctrines respecting the juspo^t- *■ 
Uminii are wholly inapplicable to the case. The goods were liable to Amer- 
ican duties, when imported, or not at alL That they were * not so liable, at 
the tilde of importation, is clear, from what has already been stated ; and 
when,* upon the return of peace, the jurisdiction of the United States was 
re-assumed,. they were in the same predicament as they would have been, if 
Castine had been a foreign territory, ceded by treaty to the United States, 
and the goods had been previously imported therCi^ . In the latter case, there 
would be no pretence to say, that Amerioan duties could be demanded ; and 
upon principles of public or municipal law, the cases are not distinguishable. 



No. 1; TTnited States «. Hayward, 8 Oallis. 501 ; The Fama, Rob. 186; The Foltina, 
Bods. 450; 80 Hogsheads of Sugar, 9 Oranch 191 ; ReoTos* Law of Ship, 98 6t $eq, ; 
UaitMl States •. Vowell, 5 Oranch 868 ; United States e. Arnold, 1 Gallis. 848; s. c. 9 
Oianch 106 ; ISmpaon «. Ba^urat, Winch 20, 60 ; Winch, Entries, 884^ citing Poph. 176 ; 
aa Button 58; Gem. Dig.^ Officer, H. . 
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The authorities eited at the bar would, if there were any donht, be deoisiye 
of the question. But we think it too clear to reqaire any aid from author- 
ity. 

Judgment affirmed^ with oosta. 



BbOWN et (d. v. QrUMAJS. 

Lien for purchofe-moMy. 

The scrip or oertifloate holders, in the association called the New Englind Mississippi Lsad Ooai> 
pany, hold their shares under the company itself, as a part of the co^mum capital stock, and 
are not considered as holding derivatively, and solely as individual sub-purdiasers, under the 
Separate original titles of the original purcjiasers from the Georgia Mississipfri Company, so as 
to be sifected by anydrcomstances of defect in these separate original titles ; these titles being 

•vkaT ^ '*^ ''^^ vested in tl^e trustees of the New England Mississippi *Oompany itself, as 
•* part of its common stock, and not in the individual holders. 

The equitable lien of the vendor of land, for unpaid purchase-money, is widyed, by any of the 
parties showing that the lien is not intended to be -retained, as by taking separate securities for 
the puTchase-moneyi* 

An express contract, that the lien shall be retained to, a specified extent, is equivalent to a widver 
of the lien to any greater extent. 

Where the deed itself remains in escrow,' nntH the first payment is made, and is then delivered 
as the deed of the^party, and the vendor consents to rdy upon the n^^tiable notes of the pur> 
chaser, indorsed by third persons, for the residue of the purchase-numey, this is such it separate 
security as extinguishes the lien. 

Gilman «. Brown,' 1 Mason 191, aflBrmed. 

Appbal from the Circuit Court of Massachusetts. - This qause was by 
consent heard upon the bill, answer, and exhibits in the case. The material 
facts were these : 

In the month of January 1706, sundry persons, an4 among them William 
Wetmore, purchased of the agents of certain persons i^ Georgia, called the 
Georgia Mississippi Company, then in Boston, a tract of land, then in the 
state of Georgia, and now in the Mississip|)i territory, estimated to contain 
11,380,000 acres, at ten cents per acre ; which tract the Georgia Mississippi 
Company had purchased of the state of Georgia, and had received a grant 
thereof in r.due form of law. The conditions of the purchase were, that 
the purchase-money should be paid as follows, viz., two cents thereof on or 
' before the first day of May 1796 ; one cent more, on or befoee the first day 
of October 1706 ; two and a half cents more, on or before the first day of 
May 1707 ; two and a half cents more, on or before the fiist day of May 
' *o*i'ri ^^^® ' *"^ *^^ remaining two ♦cents, on or before the first day of May 
J 1700. The whole of the purchase-money was to be' secured by nego- 
tiable notes of the several purchasers, with approved indorsers, to-be made! 
payable to Thomas Cumining, president of the Georgia Mississippi Company, 
or order, payable at the bank of the United States, at Philade^hia, or at the 
branch bank at Boston, and to be delivered to the agents, upon the execution 
of the deed of conveyance by them. It was further agreed, that the deed, 
when executed, ^hould be placed in the hands of George B. Minot, Esq., as 
an escrow, to be delivered over by him to the gpranteeSy upon the first pay* 

* See Bayky «. Greenleaf, 7- Wheat. 46: 
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ment of two cents, payable in May 1796) for which first payment, and for 
that only, the purchasers agreed to hold themselves jointly responsible. ^ 

Acoordingly, a d^ed of conveyance was execated by the agents, dated 
the 13th day of Febrnary 1796, to certain grantees named by the purchasers, 
to wit^ William Wetmore, Leoiiard Jarris and Henry Newman, in trust for 
the purchasers ; and the same was duly placed in the>.hands of Mr. Mi not, as 
an escrow, and negotiable notes, with approved indorsers, were duly deliv- 
ered to the agents, by all the purchasers, for their respectiye shares of the 
purchase-money. And afterwards, the first payment of two cents having 
been satisfactorily made to theagent^ the said deed was, with their consent, 
delivered over to the grantees, as an absolute deed ; and a deed of con- 
firmation thereof was, afterwards, in February 1797,' duly executed and 
delivered to the grantees by the Georgia Mississippi Company. 

After the purchase, and before the delivery of the de^, *the pur- r^oro 
chasers formed themselves iiito an association by the name of the *- 
New England Mississippi Land Company, and executed sundry articles of 
agreement, and among other things, therein agreed, ^that the deed of the 
purchase should 'be made to Jarvis, Newman and Wetmore, as grantees as 
above stated ; (art. 2d) that they should execute deeds to. the several original 
purchasers for their proportions in the lands, but should retain these deeds, 
until the purchasera should si|;.,''ad execute the articles of association ; and 
should also ex:eoute a deed of trust, to certain trustees, as provided for in 
the articles, of such their respective shares in the purchase ; (art. dd) that the 
several purchasers should ex^ute a deed of trust to Jarvis, Newman and 
William Hull, of their respective shares in the purchase to hold to them and 
the survivor of. them in trust, to be disposed of according to the articles ; 
(art. 4th) that the business of the association should be managed by a board 
of directors,- who were to have full power and authority to sell and dispose 
of the whole^ or any part of the property of the company, and to pay over 
to their respective proprietors their proportions.of the money received from 
any and every sale, &o.; (art. 8, 16, 20) that upon receiving a deed from any 
purchaser, according to the tenor of the articles, the trustees were to give to 
each proprietor a certificate, in a pr^ribed form, stating his interest in the 
trust, and that he should hold it according to the articles of the association; 
which certificate was recorded in the company's^ books, and Vas to be '* com- 
plete evidence to such person of his righJi, in said purchase," and was 
*t6 be transferable by indorsement ; and upon a record of the trans- r^oKA 
fer in the company's books, the transferree was. to be entitled to vote ^ 
as a member of the company. The share of Mr. Wetmore in the purchase 
was 900,000 acres. He paid the two cents per acre in cash f, and of the notes 
given by him for the purchase-money, $40,000 were paid by Mrs. Sarah 
Waldo, jiis indorser, and the residue, $45,000, still remained unpaid. Mr. 
Wetmore received his certificates from the trustees for his whole purchase ; 
and having sold or conveyed 500,000 acres, he afterwards conveyed the 
remaining 400,000 acres to Robert Williams,. to whom certificates for that 
amount were duly issued by the trustees, three of which certificates, each 
for 20,000 acres, duly indorsed by said Williams, came into the plaintijQ^s, 
M^, Gilman's, hands, for a valuable consideration ; and the assignment 
thereof having been duly recorded in the company's books, she was admitted, 
and had always acted as a member of the company. 
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From canses well known to the pal^lic, the N'ew England Mississippi 
Land Company never obtained possession of the tract of land so conveyed 
io them, (a) On the 31st of March 1814, congress passed an act, entitled, 
** an act providing for the indemnification of certain claimants of public 
lands in the Mississippi territory."' By this act, and other sabsequeAt acts 
amending the BBme,{b) it was provided, that the claimants of the lands 
*260l ^}S^^ ^^® ^^ **^® office of the- secretary of state, a release of all their 
-* claims to the United States, and an assignment and transfer to the 
United States of their claim to any money deposited or paid into' the treasury 
of Georgia, such release and assignment to take effect, on the indemnifica- 
tion of the claimants, according to the provisions of the act. Commissioners 
were to be, and were, accordingly, appointed under the act, who were 
authorized to adjudge and determine upon the sufficiency of such releases 
and assignments, and also to ** adjudge and determine upon all controversies 
arising from such claims so released as afotesaid, which may be fpund to 
conflict with, and to be adverse ta each other." And the sum of $1,550,000, 
to be issued in public stock, was appropriated by the act, to indemnify 
the claimants, claiming in the name of, or under, the Greorgia Mississippi 
Company. The New England Mississippi Land Company duly executed 
the release and assignment, required by the act of congress ; and presented 
the claims of the whole company before the commissioners. The commis- 
sioners awarded the company the sum of 11,083,812 in stock, certificates for 
which were duly issued, under the act of congress, and received by the 
treasurer of the company. A further claim was made for the whole amount 
of the original share of Mr. Wetmore, but the board of commissioners de- 
cided, that the Oeorgia Mississippi Company had a lien in equity on the 
land sold and conveyed to isaid Wetmore, for the purchase-money duo and 
unpaid by said Wetmore, and that the . indemnity under the act of congress 
*2fii1 ^^^^^^^ follow that lien, and be awarded to said ^Georgia Mississippi 
-* Company to, the amount thereof. And inasmuch as the said Sarah 
Waldo was the holder of certain certificates issued by said trustees^ on ac- 
count of said Wetmore's original purchase,' the commissioners further 
awarded, that the sum of 140,000 of the purchase-money (which had been 
paid or satisfied by her for said Wetmqre, on Tier indorsement) should be 
applied first to make good the scrip or certificates so issued to her ; and that 
if there was any surplus, after making her scrip or certificates good, such 
suiplus could not be applied to the scrip or certificates held under Robert 
Williams, who did not become the assignee of the said Wetmore, until after 
the said snm was paid. And the commissioners further decided, that the 
certificates, issued by the trustees on account of any of the original pur- 
chasers, who failed to make payment of the purchase-money to the Georgia 
Mississippi Company, were bad, and that the parties claiming under them 
must lose their indemnity under the act of congress. By this, award of the 
commissioners, the claim of the Kcw England Mississippi Land Company, 
for the amount of the share of the plaintiff, was completely excluded. But 
the plaintiff claimed her share of the stock actually received, as a proprietor 

(a) Sec the history of tliis case in Fletcher o. Peck, 6 Cranch 89, and in the public 
documents of Congress, 1809. 

(ft) Act of 23d of January 1816, ch. 706; Act of 3d of March 1816, ch, 77a 
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in tike New England MissiMippi Land Clompanj, notwithstanding the award 
of the commissionersy and to establish this claim, the present suit was brought; 
and in her bill she averred, that she was a band fide purehaser, for a valu- 
able consideration, without notice of the non-payment of the purchase- r^oao 
money ♦by Mr. Wetmore, which averment was not denied by the *■ 
aoswe^: The court b^low decreed, that the complainant was entitled to the 
relief she claimed, and the cause was brought by appeal to this court. 

February 18 th. JonMy for the appellants, argued, that the decision of the 
commissioners was correct in principle. The'property acquired by the New 
England Company, under their purchaise from the Georgia Company, was 
not a legal, but a mere equitable interest, unassignable at law. Even if the 
Georgia Company had a legal estate, th^r deed t6 the New England Com- 
pany does not pass such estate,^ according to the local law of Georgia ; it 
jaever having been acknowledged, proved and recorded. It amounted only 
to a covenant to stand seised to uses, an agreement to seU, which a court of 
equity would enforce. The rescinding act of Georgia has a. double effect ; 
one to annul the contract ; the other to render all deeds conveying the pro- 
perty incapable of being recorded. It is only as to the first effect that the 
couit has pronounced, or could pronounce, the act to be unconstitutional 
and void. The states haye an unquestionable right to r^pilate the mode of 
conveying re^ property and the rule of evidence aa to land titles. .Even 
supposing the trustees to have acquired a .legal estate, t^ieeestuia que trust 
have acquired an equitable interest only« The claim of the vendor for un- 
paid purchase-money is the prior equity,. which must be preferred. If the 
subsequent purchaser acquires a mere equitable interest, *he is enti- r4,o>><| 
tied to iio notice of the vendor's lien. The assignee of a ehoee in aO" «- 
UoUi which is not assignable at law, has a mere equitable interest, and takea 
subject to the same equity as the assignor. Finch 9, 34 ; Daviea v. AutHn^ 1 - 
Yes. jr. 247. ; Coles v. Jones^ 2 Yem. 692 ; Ibid. 766 ; 1 Yes. 6en. 123 ; 1 Bro. 
C. C. 302 ; Maekreth v. 8ymm<mSf 15. Ye^. 329. But even if notice be neo- < 
e^ry, the lien of the vendor is sustainable, because there was notice either 
actual, or constructive, and notice to the trustees of tl^e New England Com- 
pany, was notice to the individuals whom they represented. Sugd. on Yend. 
492, 498 ; Merpine v. JoUiffe^ Ambl. 811. .3nt all discussion on this point is 
cut short by the well-established principle, that the purchaser who sets up the 
want of notice must positively deny the notice in her plea, and swear to it, 
Sugd. on Yend. 610-13. Here, the pleadings, so far from denying notice, 
impliedly admit it ; and the rule of presumption against the party omitting 
to deny notice, is to be applied d fortiori in a case like the present, where the 
person insisting on the want of notice is the party plaintiff. Nor has there ' 
been in this case any waiver of the eqnitaUe lien for the. purchase-n^o^ey. 
All the facts of the case repel the presumption of a waiver of the lien« , The 
notes, with approved indorsers, taken from the individual purchasers, can- 
not furnish such a presumption. The case cf FanoeU v. Heelis^ Ambl. 734 ^ 
3 Bro. C. C. 422, n., which wiU be relied on to support this position, has been 
repeatedly overruled. Sudg. on Yend. 262, et if\fra. *The taking of . ^ 
personal security is not cohsidered as a waiver of the lien. Hughes \. ^ 
Keameyy 1 Sch. is Lef. 182 ; Maekreth v. SymmonSy 16 Yes. 329 ; Chant 
ir. Mills, Z Yesi d; B. 806 ; A'Uiat v. Ikkoards, 8 Bos. A PuL 181. It is not 
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necdssary to prove sffirmatlvely the intent to* retun a lien.. It ii a natu- 
ral equity ; and he *who would repel it must show that the vendor agreed to 
rely on the personal security, and to ahandon the lien. JFi'ost v. JBeeJcman^ 
1 Johns. Ch. 288 ; Garson v. Greeny Ibid. 808 ; MaohrtAk v. Symmana, and 
the cases there cited, 15 Yes* 829. As to the lex loci of Massachusetts, 
which does not recognise the equitable lien on land for unpaid purchase- 
money, it has nothing to do. with the question; for the record does not 
show that the deed was executed in that state ; and even if it did, the kx 
loci rei aiim of Georgia must govern the case, according to a^ well-known 
rule. But even supposing the award of the commissioners to be erroneous, 
it is still conclusive upon the parties. The commissioners hiEu] jurisdiction 
of the s^ubject-matter, under the act of congress by which the board was es- 
' tablished, to determine upon aU controversies arising from adverse claims to 
these lands. There is no analogy between this claim, and. the lien of a judg- 
ment. It is a real interest in the lancf ; an equitable mortgage ; a charge 
upon it, whieh descends, and is assigned with it. Gator v. JBolinghroohy 
1 Bro. C. C. 802 ; Ibid. 424 ; PoUexfen> v. Moore, 8 Atk. 272. The decision 
of the commissioners, then, has the force of res judicata. 

*2651 ^Amory, contrl^ insisted, that Mrs. Oilman was not the assignee 
-' of Mr. Wetmore, and did not hold his title. She could not be an 
assignee, without a privity, either 4n fact or in law, which did not exist in 
this case. The intention of the associates, from the beginning, was to render 
the certificates of the trustees the only, evidence of the title ; for which 
purpose, the legal title was vested iii the trustees, and a new title, in all the 
property, was derived from them. The certificate possessed by Mrs. Gilman 
does not contain the name of Wetmore, nor was the certificate originally 
issued in his name ; it oould not have expressed a trust upon the portion, or 
title, acquired by him, and conveyed' to the trustees ; but such a certificate 
must have ei^pressed a general interest, or title, pervading the whole land. 
Inasmuch as the trustees derived their title, not from Wetmore only, but 
from different sources, it must bd presumed and intended, that their certifi- 
cates were to operate generally on all the right and title which they pos- 
sessed, without reference to the mode of acquirement. If Mrs. Gilman, or 
any holder of certificates, was obliged to search into the title, this estate 
would be attended with all the consequences and incidents of other titles. 
But that difficulty was expressly intended to be iftvoided by the 12th art. of 
association, which declares, that sucli certificate shall be complete evidence ; 
thereby announcing to any purchaser, thiat the common rules of real prop- 
erty were dispensed with. Shall the trustees and associates now be per- 
mitted,- contrary to their express stipulation, to depart from this rule of 
*2G6l P^P^^y» ^^^<^^ they ^themselves created, lind thus entrap a boiid 
-* ftdk purchaser, without notice ? This association was not incorpo- 
rated ; but the parties intended, so far as they could by law, to give it those 
facilities, and in some decree, to convert thi^ real estate into personal esjbate. 
The title at law was to vest in the trustees, until bond fide sales of the land 
were actually made. It is the proceeds of such sales only, or money ac- 
quired therefrom, that is assured to the holders of the certificates. The' 
trustees and original purchasers undertook to examine each other's title, and 
preelnded all further inquiries in relation to it. - Wetmore gave a quit-claim 
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deed onlj ; the quality of his title, the assoetatet or trustees epold judge of, 
of which they had as much kuowledge as he had ; uid such deed of quit* 
claim, whethw it oonyeyed a good or a bad title, constituted a gtK>d con« 
sideration for the compact with the associates and trustees. 

If t^e doctrine 6t lien for the purchase-money, without mortgage, ob- 
tains in Qeorgia; the contract being madei in Massachusetts, where the 
intention Of both parties must be considered as constituting the contract, 
the laws of Massachusetto ought to construe such a contract, in preference 
to those of Georgia. We contend, that this doctrine of lien is only a crea- 
ture of equity, and refers only to such estates or rights of real property as 
are specially recognised by that . tribunal, and ^ich do not derive their 
support from the ordinary rules of law. The title, in order to be what is 
commonly denominated equitable, must be such a. one as is not nscognised 
by law ; such as the assignment of a cAom in cictiony * which cannot r^oAY 
be assigned by law ; or the title must be equitable, from the inefficient ^ 
mode adopted for ito transfer, such as the conveyance of real estate by an 
instarument without seal^^or by an executory contract. The conveyance of 
land, in this case, did not pass -an equitable title merely ; the cases of Fletcher 
V. F^eky 6 Oranch 80, and Chnen v. Xiter, 8 Ibid, 220, show, that, notwith- 
standing the Indian title be not extinguished, the freehold and seisin* may be 
transferred ; aiid in this case, the most solemn deeds and instruments, duly 
acknowledged, were adopted for the conveyance of the title ; and it is sus- 
tained by every legal form. 

Even in courte of equity, this lien is only raised by implication; and 
where other circumstances resist this implication, showing that the partieis 
did not' mean to rely on the estate sofd for security, the lien is waived. 
This transaction is filled with ciroumstanoes repugnant to such implication. 
The design of the parties to sell the land, instead of cultivating t^e same, 
whereby to pay the notes, expressly excludes the idea of such a lien, as no 
inan would have purchased, who knew that such a note was given for the 
first purchase, without seeing that his money was appropriated to extinguish 
the notes ; and the strongest circumstance, to repel such a lien for the con- 
sideration, consisto in this, that the sum of five dollars only is expressed as 
th^ pecuniary cbnsiderati<m. Any purchaser, therefore, making inquiry 
concerning the purchase-money's being paid or not, is at once checked in 
the pursuit; and no *ca8e of lien for the purchase-money, can be t^oaq 
diown, where the'snm is not expressed in the deed of sale. It is also ^ 
a doctrine in equity,. that the vendee has a lien on this land, in case th3 title 
be defective, and proper conveyance not made to him; thus making tJie 
right' recipropaL But in this deed, express provisioA is. nouule, that the con- 
sideration-money shall not bo refunded by the vendor, for any cause whatso^ 
ever ; thus essentially distinguishing the - present' oa^e froin those in which 
such lien is maintained. . 

It is said, that the commissioners, having a right to decide upon adverse 
titles, here conclusively decided on our claims ; but th^ adverse titles cmt 
claims, on which they were to decide^ were adverse claims to the stock from 
the treasury of the United States, and between such persons as released 
their claims to the United l^ates. Mrs.' Oilman did not release any claim 
to ths XTnited States, or demand any money from the treasury ; of course, 
bar righto or elaims oonld not be adjudged by the commissioners ; ber 
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claim it not on the goreniment, bat on her Msomates and Inuteea. The 
oommissionen were bound to decide, to whom the money or itook from the 
treasury should be paid.; not the use the receiver should afterwards make of 
that money, or the obligations he might be under in relation to it. Decrees 
affect only those who. are parties to the suit ; and an opinion incidentally 
given by the commissioners, ought not to control the plainttfFs right. 

The AUortiey-Omieral^ on the same side, contended, that no such lien, as 
*2691 ^^^ insisted upon, existed, *even. as to Mr.- Wetmord's title ; much 

. -* less was Mrs. Gilman's affected by it; The question whether the 
legal title passed from the G^rgia Company to the New England Company, 
cannot be raised in the appellate court ; 'bemuse, so far from basing raised 
in the court below; the pleadings admit the fact that the legal title did pass, 
and the cause was argued upon that ground in the 'court below. But sup- 
posing it were otherwise ; as -a band fide purchaser, without notice, Mrs. 
GKlm^an cannot be affected with the equitable lien for purchase-money unpaid 
by the original vendee, because a distinct personal security was taken, andall 
the other circumstances of tHe case combine to show, that the original ven- 
dors did not mean to rely on the lien. 

It Ib w<Mthy of observation, that this doctrine of lien for unpaid purchase- 
money, which has grown to its present extravagant height, seems to have 
originated ^in the inaccuracies and mistakes of some of the eariier chancery 
reporters. The first case is that of CJuMpman v. Tlntner, 1 Vem. 967, which 
is erroneously reported. According to the reporter, it was the esse of a 
bankrupt, who purchasc|d' land, and the purchase-money not being paid, the 
assignees woul4 have had the vendor co^e in as a creditor under the com- 
mission, for the ^remainder of his purdiase-money : ^ Per Cur, — ^In this 
case, there is a natural equity that the land should s^d charged with so 
much of the purchase-money as was not paid ; and that without any special 
*270l ^{n^^oiont for that purpose." But Lord *Apsurr says, << Chcq^mim 
^ y. Tanner (1 Vern. 267), according to the report, is in point ; but it 
appears, by the register's book, that the vendor retained the title deeds till 
he was paid ; the court said, that a natural equity arose, from his having 
the title deeds in his custody." Muteil v. JEMiSf Ambl. 724. In the case 
of PoUex/en y. Moare^ 8 Atk. 872 (which is also said, in the last-mentioned 
case, by Lord Apslbt, to be badly reported), the title deeds were also kept 
back by ag^reement ; and it was inrpossible for a court of equity to doubt, in 
either of these cases, that the lien was retained. But it is from them that > 
the doctrine, as now understood, has originated ; and eVen according to the 
modem oases, it is nothing more than a lien raised by equity on the presumed 
intention of the parties. Sugd. on Vend. 868. 

This presumpftion, however, may be repelled by evidence of a contrary 
intention. Among other circumstances to repel this presumption, is the de- 
livering an absolute deed to the purchaser. Although this oireamslanee 
may not be considered strong enough to repel the presumption, as between 
vendor and vendee, it is so, as to a band fide purchaser, undw the latter, 
without notice ; otherwise, such a deed would be a fraud on the publia In 
such a case, this circumstance, connected with that of taking a distinct 
security, must certainly be deemed suiBcient to repel the presumed inten- 
tion to reljTon the lien. The rule is accurately laid down by President 
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PxNDLXTOV. *" The dootrine that the yendor of land not taking a teenrity, 
Dor making a conveyance, retains a lien npon the property, la bo welt 
settled, as to be received as a magiro. Even if he hath made a' convey- 
ance, yet he may pursue the land, in the possession of the vendee, or of a pnr- 
chaser with notice. But if he hath taken a security, or the vendee hath sold 
to a third person, without notice, the lien is lost.** CoU v. ScoU^ 2 Wash. 
141. It has been much contested in England, whether passing the legal title 
to the vendee, and taking his bond or note alone, will not defeat the lien. 
But therv has been no case, where, after passing an absolute deed, and tak- 
ing the security of a third person, the lien has been held still to exist. In 
ITuf/hes V. Kearfuy^ 1 Sch. A Lef. 132, the 4iote was that of the vendee 
merely ; and Lord Kkdesdalb is understood to admit, that taking a dis- 
tinct secnrity would disch^ge the lien. OroMt y. MUU^ 2 Yes. & B. 306, 
is also relied on to show that the taking of the security of a third person 
wonld not discharge the liein ; but the bills of exchange, in that case, were 
not considered as the security of a third person, but as a mode of payment 
merely : Sir W. Gbazit, distinctly admitting that the secnrity of a third per- 
son would repel the lien. In BlUot v. JSchoardf. 8 Bos. A Pul. 181, which 
was a case at law, the point was not decided ; and it depended upon its own^ 
peculiar circumstances ; the surety himself might seem to have stipulated 
for the lien, by *reqniring a covenant against the assignment of the rmo^jo 
premises, withont the joint consent of himself and the vendor. ^ 

If further circumstances are necessary, in the present case, to remove the 
presnmtion, that the vendor intended to rely upon the lien, they , will be 
fonnd to exist. Holding back the deed, or what is equivalent, depositing it 
as an escrow, until after the first payment, has always been considered as 
indicating the intention to rely npon the lien : and if so, the delivery of the 
deed, after the first payment was made, equally manif eats an intention to 
relinquish the lien. 

Tike counsel then proceeded to argue, that, from other cironmstances and 
facts in the ease^ it never could have. been the intention of the parties, that 
the lien should exist. But even supposing^ the lien did exist, as against Mr. 
Wetmore, the original purchaser, would it follow the shares, through every 
variety of niodificatlon, into the hands of a remote purchaser, withont notice f 
But it is said, that Mrs. Oilman has not denied notice. Nor could she deny 
notice in the manner pointed out by the authorities — ^that is, Upon oath, 
being the party plaintiff. But the same authorities lay down the rule, that 
if notice is neither alleged by the bill, nor proved, and the defendant by his 
answer denies notice, the court will not grant an inquiry to affect him with 
notice. Sngd. on Vend. 512. This rule has more analogy to the present - 
case ; for the answer does not charge the plaintiff with jiotice ; and it is 
denied in the bilL We insist, that where the legal estate has passed from 
the vendor, a band Jlde pixrchaser, ^without notice, even though he r^oiyo 
has no deed, will overreach the implied lien for unpaid purchase- *- 
money. Mr. Sugden, after reviewing all the ca^es, expresses the opinion, 
that even an equitable mortgage, created by the vendee depositing deeds 
with a third party, b{md fide^ and without notice, will give him a prefer^ 
able equity, and will overreach the vendor's equitable lien for any part 
of the purchase-money. Sugd^ on Vend. 366. Now^ a mortgage is a mere 
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fieoorit J for a debt^ and the same oooclasion is mboh stronger in tbe case of 
ma absolute purchaser. 

' But supposing the lien to exist : aooording to J^KmI y. Beekman^ 1 Johns. 
Ch. 288, it only exists to the amount of the oonstderation expressed on the 
faoe of the deed ; which, in this case^ is only five dollars. And even if it 
exists to any extent, according to the law of the English court of chancery, 
that is not the law of this case ; the contract being made in Massachusetts, 
relative to lands in Georgia. It is admitted, that the law of Massachusetts, 
recognises no such lien ; but it is said, that it is not the iex loci oontraeids, 
which is to govern, but the lex loci rei Htm ; and that the law of Georgia 
adopts the .English principle. We do not deny that, the lex loci rei HUB is 
to govern as to the transfer of real property ; but we insist, that the inten- 
tion of the contracting parties is to be gathered from the law of the place 
where the contract is made. Admitting, however, that the law of Georgia 
is to give the rule, it remains to be shown, on the other side, that this pecu> 
*2741 ^^ doctrine of the English courts of equity is ^adopted in that state. 
-' We insist, we are hot concluded by the decision of the commiission- 
ers, under the acts, of congress, because their power extended only to' legal or 
equitable claims to the lands ; such equitable claims as enabled the holder to 
call for the legal title, and such as conflict with each other ; which not being 
the case here, the commissioners had no juriisdiction to determine this question. 

 . . ^ . .^  

WebeteTy for the apellants, in reply, innsted, that^^the title was.no better 
in tbe plaintiS's hands, than it was in the hands of Mr. Wetmore. The pur- 
chaser of a|i equity must abide by the case of the person from 'whom he 
buys. He must take the estate, subject to ail incumbrances. Want of 
notice, or payment of a valuable consideration,- will not enable him to raise 
himself higher than his yendor. Lord Thublow says, )ie takes that to be a 
universal rule. Davis v. Aueten, 1 Yes. jr. 247.. See also Murray v. lAUmm^ 
2 Johns. Ch. 441 ; Be^eam v. JFhrriery 1 Dowl. 50. * It is unnecessary ' 
to say, whether the commissioners were well-fOnnded in the decision they 
have pronounoed. No fraud or negligence is, at any rate, imputable to the 
'defendant^. They have used due diligence^ and Sought to' increase the fund,, 
by obtaining from the commissioners the stock which would have belonged 
to the original purchase of Wetmore, if his title had been deemed valid. 
In this they have failed, but without any fault of their oiltn. The commis- 
sioners have decreed, that that portv>n of Wetmore's purchase, which was 
*9n<\ ^°^®y^ ^ Williams, ^through whom the plaintiff derives her title, 
^ is not entitled to any indemnification. They proceed on the ground 
that the original Georgia vendors had a lien for the purchase-money; 
and that they, if anybody, the pufehase-money not being paid, are ^ititled 
to the indemnity providcid by the act of congress. That the vendor has in 
equity a lien for Uie purohas^money against the vendee, and all purchasers 
unde^ him with notice, it it be a legal estate ; and against all persons purchas- 
. ing, with or witiiout notice, if it be an equitable estate'; could not be denied ,aa 
a general doctrine. The English :*oases on this point, are all considered by 
Lord Eldow in Maekreth v. Symmons, 16 Yes. 829. There may be a relin-' 
qnishment of this Hen ; and the evidence of such relinquishment may result 
^m the nature of the transaction, and the eircnmstances attending it. How 
far such evidehoe existed here, it was the duty of the oommiiwionera to con- 
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aider. If they faaye erred in judgment, the consequences of that error onght 
not to be thrown on the defendants. The stock, which the cbminissiopers 
were to issue, may be considered as the product of the estate vested in the 
trustees. 

The biU does not compUtin, that the defendants have injured the plain- 
tiff, by surrendering the estate to the United States. In this, they are lidmit- 
ted to have done precisely what they ought to have done. The complaint 
is, that a just distribution has hot beeii made of the proceeds. But the 
plaintiff's estate has produced no proceeds. The ^commissioners were r^,^,.^ 
empowered by the act to adjudge between adverse daims. They ^ 
have decided against, the claim of the plaintiff ; and it would be manifestly 
unjust and unreasonable, that, having a bad claim herself, she should par- 
take with others in the be^iefit of their claims, which are good, unless she 
clearly proves an agreement to form this sort of partnership. And, indeed, 
if it were proved, that Wetmore and others agreed to form this partnership, 
each at the same time covenanting for the title of what he himself brought 
to the common stock, he could not claim, in equity, a proportionate share of 
the proceeds of the whole, having broken his own covenant, and the general 
proceeds being thereby diminished in an amount equal to what he undertook 
to convey to the trustees. If the plaintiff could recover in this case against 
the defendants, one of whom is the surviving trustee, that trustee must have 
his action against Wetmore on the covenants of his deed of trust. But it 
IS not the course in equity, to treat covenants as distinct and independent, 
but to require of plaintiffs to allege and prove performance, or readiness to 
perform, on their part. 2 Fonbl. 383. . If the land, or its proceeds, have 
been taken from vne trustee by some one, whose title has been adjudged 
better than that of the cettui que trust, is it possible, that the cestui que 
trust can have any claim on the trustee? 

The plaintiff relies on the articles of association, which say that the cer- 
tificate shall be complete evidence of the title. So it may be ; but they do 
not *8ay what litle Uie holder of the certificate shall be taken to have. r^Air/t 
The articles miean no more than that the certificate should be evidence ■• 
of the transfer. Whatever the vendor could sell, he might assign, .by 
indorsing the oertifioate. But in this, there is no agreement to assure the 
title. The certificate itself refers, to the articles. of association, and the 
deeds of trust, to show the nature and condition of the property. These 
articles and deeds prove dearly, that the original purchasers stand on thcHir- 
several distinpt purchases, and decline all mntuial responsibility. She must, 
therefore, be tieJ^en to have known what she purchased, as the reference in 
the certificate to the deed and articles, was* sufficient to put her on inquiry. 
Where one has sufficient information to lead him to the knowledge of the 
fact, he shall be deemed conusant of it Sngd. on Vend. 498, and cases 
there cited. Even if her estate had been a legal, and not an equitable inter- 
est, this constructive notice would have prevented her from standing in any 
better condition than those under whom she held« 

February 24th, 1819. Mabshall^ Ch. J., delivered the opinion of the 
court — ^The question to be decided is, whether, under all the circumstances 
of this case, thi) New England Mississippi Land Company, or Mary €rilman, 
shall lose the sum awarded by the oommissioners to ih» Georgia Mississippi 
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Company, in satisfaction for the lien that company was supposed to retain 
^nHfr\ ^^ ^^^ lands they sold, for the *non-payment of the notes of Wil- 
•1 liam Wetmore, given for the purchase-money on his interest in the 
purchase ? 

In examining 'this question, the nature of the oontract, the motiyes of 
the New England Mississippi Company, and their acts, are all to be con- 
sidered. The contract was made in January 1796, for 11,380,000 acres of 
land, lying within the country occupiecl by the Indians, whose title was not 
extinguished, llie purchase-money, amounting to $1,380,000, was to be 
divided into five instalments, the first of which^ amounting to $113,800, was 
to be paid on the 1st of May 1796, and the last on the 1st of May 1799. It 
is obvious, that this purchase could not Have been 'made with a view to hold 
B,\\ the landsL The' object of the purchasers must have been to make a profit 
by reselling a great part of them. Accordingly, we find them< making im- 
mediate arrangements to effect this object. In February 1796, before) the 
legal title, was obtained, the purchasers formed an association, by which' it 
was, among other things, agreed, that the land ^ should CQnveyed to three of 
their partners, Leonard Jarvis, Henry Newman and William Wetmore, for 
the use and benefit of the company. It was also agfQed,,that seven directors 
should be appointed, with power to manage their affairs, and after the com- 
pany should be completely organised, as prescribed in the articles of associa- 
tion, to sell their lands for the common benefit of the proprietors. In addi- 
tion to this mode of selling the lands themselves, which might be slow in its 
operation, it was agreed, that each proprietor might transfer his interest, in 

aq'zqI ^^^^® ^''•^^ P^^ y ^^^ ^^ facilitate *this trs^nsfer, the whole purchase 
^ was divided into 2276 shares, and it was determined, that an assign- 
able certificate should be granted to each proprietor, or to such person as he 
should appoint, stating the amount of his interest in th^ company. No cer- 
tificate was^ to is8U0 for less than one share. 

It is of great importance, to inquire, how far the company pledged itself 
to the assignee of this certificate ; and how far it was incumbent^otf him to 
. look beyond the certificate itself, in order to ascertain, the interest which it 
gave him in the property of the company ? In pursuing this inquiry, we 
must look, with some minuteness,. into the state of the property, and the 
articles of association, as well as into the language qf the paper which was 
to evidence the title ot ' the holder. Although the association was formed, 
before the lands were conveyed, no certificate was to issue, until. the legal 
title in the company should be as complete as it could be made. It was ob- 
viously necessary for the purchasers, before they proceeded~^ to sell, to jex^. 
amipe well their title, and to use every precaution which prudence could 
suggest, for its security. • This appears to have been done. On the 13th of 
February 1706, a deed was executed by the Georgia Company, purporting 
to convey the lands to William Wetmore, Leonard Jarvis and Henry New- 
man; and afterwards, in February. 17 97, a deed of confirmation was exr 
ecuted and delivered. By these deeds the Georgia Company certainly 
*oQni i>^^ii<l^<l to *pass, and the New England Company expected toreceive, 
^^^J the legal title. 

The articles of association direct these trustees to convey the purchased 
lands to the proprietors, as tenants in common, who arc immediately to recon- 
vey them to Leonard Jarvis, Henry Newman and William.HuU, in trust, to 
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be disposed of according to the articles. The certificate granted to each 
proprietor, for the purpose of enabling him to dispose of his interest, certi- 
fies, that he is entitled to the trust and benefit of a certain specified propor- 
tion of the property contained in the trast deed, *' to hold said proportion or 
share, to him, his heirs, executors, administrators and assigns, according to 
the terms, conditions, covenants and exceptions, contained in the. B.iid deed 
of trust, and in certain articles of agreement entered into by the persons 
composing the New England Mississippi Land Company." This certificate 
purports on its face to be transferrible by indorsement. If it arooun'ed to 
no more than a declaration, that the holder had a right to sell a specified 
part of the common property, it would be difilcult to maintain, that the 
company could afterwards charge this part exclusively with a pre-existing 
incunabraiice. But the certificate proceeds further, and declares, that the 
share or shares, thus transferred, shall be held according to the terras, Ac, 
of the deed of trust, and of the articles of agreement. So far, therefore, as 
ihat d^d, or those articles, incumber the property, it certainly remains in- 
cumbered in the hands of the assignee. To what *extent doe9 either r^o^i 
of those instruments affect the oase ? . ^ 

The deed from the proprietors to Jarvis, Kewman and Hull, recites the 
grant of the state of ' Georgia, the conveyance of the gprantees to Wetmore, 
Jarvis and Newman, in trust for the New England Company, the convey- 
ance of those trustees to the members of the company, to hold as tenants in 
common, according to their respective interests, and adds, that it is found 
necessary and expedient, that the premises should be conveyed " in trust to 
Leonard Jarvis, Henry Newman and William . Hull, -Esquires, to have and 
to hold the same, subject to all the trusts, provisions, restrictions, covenants 
and agreements, contained in certain articles of agreement, constituting the 
New England Mississippi Land; Company ;" therefore, and in consideration 
of ten dollars, the parties of the first part, severally " remise, release and 
for ever quit-claim to the said Jarvis, Newman and Hull, all the interest, 
Ac, which they have, or ever ))ad, or of right ought to have, in the prem- 
ises, subject, however, to and for the purposes mentioned in the agreement 
constituting the New England Mississippi Land Company. The parties of 
the first part, each for himself," and no further, covenant that the premises^ 
are free and clear of all incumbrances, by him made or suffered to be made, 
and warrant the same i^ainst himself and all claiming under him. 

A separate conveyance was made by Wetmore, Jarvis and Newman,, to 
John Peck, who conveyed *to Jarvis, Newman and Hull. But these r^oM 
conveyance are not supposed to vary the ca^e. Li this deed of trust, ^ 
each proprietor covenants for his own title, not for that of his copartners. 
This has been supposed to. give notice to the assignee of e^h certificate 
issued by the company, that the property conveyed did not constitute a com- 
mon stock ih the hands of the trustees, out oi which each holder was to draw 
in proportion to his interest^ as expressed in the face of his title paper ; but 
that the interest of each copartner was limited to the product of his own 
share, as under the original parchase, and that the holder of every certifi- 
cate was bound to trace his. titlQ through the particular original purchaser 
under whom he claims, and in whose place he stands. 

We do not think the fact will sustain the argument. This deed conveys 
the estate of each partner to the company, and the covenants it contains 
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ascertain the extent of each partner's liability for the title it passes. The 
lands thus conveyed are held by the company, in like manner as if they had 
been conveyed by persons who were not members of it. The legal title is 
in the company ; the power to sell is in the company ; and if it was intended 
that the right of each individual to dispose of his interest, should depend on 
the validity of the title he had made, and that the purchaser of such interest 
took it subject to any incumbrance with which the estate conveyed might 
have been burdened, previous to its conveyance, it would have been nnneces- 
*283l ^*^^^ make any *provision respecting the sale of such interest. The 
^ right of sale is connected with the right of property, and without any 
regulation whatever, each member would have possessed it, to the extent of 
his property. The object for granting the certificate seems to have been, to 
enable each shareholder t9 sell, unobstructed by those entangling embarrass- 
ments which may attend a mere equitable title. This object, in which every 
member was equally concerned, could not be effected, without giving to each 
some evidence of his title, which should make it unnecessary for the pur- 
chaser to look further, in order to ascertain his interest in the general fund, 
whatever that fund might be. 

The history of the title, as well as the words of the certificate, would 
confiim this opinion. From its origin, every step of its progress was marked 
out and controlled by the company. The legal title was, by their order, 
conveyed to three persons, selected by themselves, and the deed contains no 
allusion to the interest of other purchasers. By this order also, the title 
which was then made to the several purchasers, was immediately reoonveyed 
to trustees in whom the company confided, to uses and purposes expressed 
in certain articles of agreement which the company had formed. They 
guarded the title against incumbrances from individuals, and this watchful- 
ness was for the double purpose of enabling their agents to sell the lands 
themselves, for the common benefit, and enabling each member to sell to the 
best advantage his particular interest in that fund. It was scarcely possible 
for any individual to have incumbered the title, after it was received by the 
*284l ^^^^ agents *of the company, and against defects in the title conveyed 
-' by the Georgia company, the certificate does not profess to engage. 

The article of agreement, to which also the certificate refers, explain 
fully the views of the company. The great object of the association is to 
sell their lands to advantage ; this is too plainly expressed to be mistaken. 
The words 'Herms, conditions, covenants and. exceptions," contained in the 
certificate, refer chiefly to provisions respecting the sale of lands, and to 
otjiers which recognise the absolute control over the property, which each 
member had ceded to the whole body. It is unnecessary to recite the* par- 
ticular articles which tend to this general result ; it is the spirit which per- 
vades the whole association. Only those articles which relate to the certifi- 
cate need be adverted to. The 11th article divides the whole purchase into 
2276 shares^ The 12th directs that a transferrible certificate shall be given 
to each proprietor, prescribes its form, directs it to be recorded, and declares 
that it shall be complete evidence to such person, of his right in the purchase. 
No assignee is admitted as a member, to vote in the affairs of the company, 
until his assignment shall be recorded. The 13th declares, that no certifi- 
cate shall issue for less than one share, and that the holder of any certificate 
for a larger quantity, may, at any time, surrender it to the trustees, and 
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take out others for such qtiantities as he may choose. The 16th- obliges the 
directors to pay over to the •respective proprietors, their proper- r^^o-.- 
tions of the moneys received from any and every sale, as soon after «• 
the receipt thereof as may be. 

It is not more apparent, that the general object of the association was to 
promote the sale of their lands, than it is that the particular object of this cer- 
tificate, and of the articles which relate to it, was to enable every, proprietor 
to avail himself of his individnal interest, and to bring it into circulation. On 
no other principle, can we account for subdividing the stock of the company 
into* such small shares ; for issuing the certificate itself ^ for making it 
assignable ; for declaring that it shall be complete evidence of title to that 
quantity of interest which is expressed on its face ; for enabling every 
holder, by surrendering his certificate, to divide it as his convenience might 
suggest ; and for declaring that each holder shall receive his proportion of 
the money arising from the lands which might be sold. All these provisions 
tend directly to the same object, and are calculated for the single purpose 
of affording to each member of the company every possible facility in selling 
his shave of the stock. In this operation all were equally interested ; every 
member of the company was alike concelned in removing every obstruction 
to the free circulation of his own certificate, which could only be done, by 
making it complete evidence of title ; an. advantage which, to be acquired 
by him, must be extended to alL In the particular benefit accruing to each 
membpr of the company from this arrangement, a full .consideration, was 
received for his joining in it. It is a mutual assurance, in which all the 
^members pledge themselves for each, that he is really entitled to r^iooA 
sell what he offers for sale. *> 

The .articles of agreement, then, strengthen, instead of weakening, the 
language of the certificate. They prove that the company must have 
intend^ to give it all the credit they could bestow on it, and to give to the 
assignee all the assurance they could give him, that he would stand on the 
same ground with other members, and was liable to no casualty to which 
they were not all exposed. 

It was scarcely possible, for any member, unless it be one of the original 
agents, to have eluded the precautions of the company, and have parted 
with, or incumbered any portion of his estate. But suppose the fact to have 
hapi^ened, and a certificate to have issued, from any accident whatever, to 
him; for a larger interest than that to which he was really entitled, would 
an assignee, without notice, have been affected by tnis error on the part of 
the o<Mnpaiiy ? We think it clear, that he would not. The company has 
itself undertaken to judge of his title ; and for its own purposes, for the 
advantage of all its members, to certify what that title is. The object and 
effect of that certificate is to stop inquiry. The company has pledged its 
faith, that the title under this certificate shall not be questioned. This is 
nqi all; the articles require that an assignee shall have his assignment 
recorded ; here' is a second confirmation of title. 

We find a number of persons associated together for the purpose of pur- 
chasing an immense body of land, which they expect to resell upon a profit. 
•They watch the progress of the tide, direct its couiise, leave no rii,Qatj 
power to individuals over their individnal shares, but keep the whole *• 
under the controlof the company, until they are perfeotlf satisfied with the 
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State in which they have placed it. The legal title is, by their order, vested 
in three trustees, who are to be controlled by seven directors. Then, in 
order to enable each proprietor to dispose of any portion of his interest 
which he may incline to sell, assignable certificates are issued, declaring that 
the holder is entitled to a specified share of the ]an4* This certificate refers 
to certain laws of the company, and these laws declare, that such certificate 
shall be complete evidence of title, that the assignee shall become a member 
of the company, authorized to vote, on having his assignment recorded in 
books kept, for that purpose. These certificates are offered to the public ; 
confiding to the promise they contain, an individual becomes a purchaser, 
has his assignment recorded, and is received, without objection, as a mem- 
ber. If any latent defect exists in the title of one of the original purchasers, 
which was unknown to the company, when the certificate issued, we think 
the company cannot set up this latent defect against an assignee. The 
company possessed the means of obtaining full information of all circum- 
stances which could afi^ect the title, so far as information was attainable. 
"^They undertook to judge of it, and to assert unconditionally, that the holder 
of the certificate was. entitled to the quantity of interest it specified. How- 
ever true it may be, that the. individual in whose default this defect origin- 
*9flRl ^^^> *might be held accountable for it, we cannot agree that the 
•l assignee stands in his place. The company which would set it up 
against him, has inquired into the title ; has, for its own purposes, assured 
him that it is perfect, and, upon the faith of this assurance, he has pur- 
chased. Had he taken an equitable interest in trust, relying upon the raith 
of the vendor, his equity, it ia conceded, would not be better than that of 
the vendor ; but he had relied upon the company. He has mounted up 
to the source of the equitable title, and i^, there assured of its goodness. 
The company can never be permitted to say, that being themselves mis- 
taken, they have imposed innocently upon Mm ;. and that^ therefore, they 
will throw the loss from themselves on him* 

If, then, Mr. Wetmore had really, by any act of his, diminished the 
estate he carried into the common stock, and if the deduction of his share 
from the sum awarded to the company had been proper, he would have been 
personally answerable to the company for such diminution ; but we do not 
think this liability passes with the certificate to his assignee without notice. 
We. do not think the compaay could be permitted ^to assert against the 
assignee, the right they might assert against Mr. Wetmore. 

But this is not a defect in the title itself, created^ voluntarily created, by 
Mr. Wetmore. It is a still weaker case on the part of the company. A sum 
of money, equal to the claim of the plaintifi^, has been awarded to the Geor-. 
gia, instead of the New England company, by the commissioners, under the 
*9RQl ^^^ ^^^^ ^^ much of the original purchase-money ^remained unpaid, 
J and that, a lien on the lands they sold wasstill retained by the Georgia 
company. As this failure was on the part of Mr. Wetmore, the New Eng- 
land company claim the right of subjecting to this loss the shares of Mrs. 
Oilman, which were derived from certificates issued on the stock of Mr. 
Wetmore. On the part of Mrs. Oilman it is contended, 1. That this lien 
did not exist ; and if it did, 2. That it affects her only as a member of the 
company. 

The commissiqners determined in favor of the lien, because they consid- 
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ered the New England company aB holding only an equitable estate. The 
deeds fcpm the Georgia to the New England company certainly purport to 
pass, and were intended to pass,. the legal title. The only objection we have 
heard to their having the operation intended by the parties, is, that they 
were not recorded, and that th^ legislature of Georgia passed an act which 
forbid their being recorded. But by the laws of Georgia, a deed, though^' 
not recorded within the time prescribt^ by law, remains valid between the 
parties ; and were it even otherwise, tt night well be doubted, whether this 
deed would not retain all the validity it possessed, when executed, since its 
being recorded is rendered impossible by act of law. Could it even be 
admitted, that the deeds passed only an equitable estate, it might well be 
doubted, whether the Greorgia company, as plaintiffs in equity, could, under 
all the circumstances of this case, stand on better ground, than if their deed 
had operated as they intended it should operate.* 

*But the court considers the title at law as passing by the deeds rmqf%A 
to the New England company, and remaining with them, although ^ 
those deeds were not recorded. If this opinion be correct, even admitting 
the law of JSSngland respecting the lien of vendors for the puichaso-money, 
after the erecution of a deed, to be the law of Greorgia, a point which we do 
not mean to decide, we think it perfectly clear, that no lien was retained, 
and none intended to be retained, in this case. It must have been Well 
known to the Georgia company, that the purchase was made for the purpose 
of reselling the lands ;- and of consequence, that it was of great importance 
to the purchasers, to have a clear unincumbered title ; and the event that 
the property might pass into other hands, before the whole purchase-money 
was paid, was not improbable. In the original agiieement, an express stipu- 
lation is made, that the property shall remain liable for the first payment, 
but that separate securities shall be taken for the residue of the purchase- 
money. The deed itself remains an escrow, until the first payment shall be 
made, and is then to bp delivered, as the deed of the parties ; after which,- 
the vendors consent to rely on the several notes of the respective purchasers. 
This IS equivalent to a mortgage of the premises, to secure the first payment, 
and a consent to rely on the separate notes of the purchasers for the residue 
of the purchase-money. The express contract, that the lien shall be retained 
to a ^specified extent, is equivalent to a waiver of that lien to any r^noi 
greater extent. ,The notes, too, for which the vendors stipnlated, are *- ' 
to be indorsed by persons approved by themselves. This u a collateral ~ 
security, on which they relied, and which discharges any implied lien on the 
land itself for the purchase-money. jVe think this, on principles of English 
laWy a clear case of exemption from lieni 

Could this be doubted, it would not alter the obligation of , the New 
England company to Mrs. Gilxnan. If they were in the situation of pur-^ 
chasers with notice, it must be with a very ill grace that they set up against 
her particular interest, after having induced her to perchase, by the assur- 
ance that she came into company on equal terms. If they were purchasers 
without notice, the lien is gone. 

We are unanimously of opinion, that the sum deducted from the claim 
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of tbe New England company, by the commissionen, is obargeable on the 
fund generally, not on the share of Mrs. Gilman particularly. 

Some doubt was entertained, on the question, whether Mra. Gilman should 
recover from the parties to this suit, her proportion of the money received 
by them, or her proportion, after deducting therefrom, the sum she would 
be entitled to receive from those members, who obtained an order from the 
commissioners, by which they received directly, apd not through the agents 
of the company, the sums to which they were entitled. The majority of the 
'*'292l ^^"^ directs me to say, that, in* this respect also, the ^decree is right, 
-* and that the company, oi^ their agents, have the right to proceed 
against those members for what they have received beyond their just pro- 
portion of the whole sum awarded to the company. 

« 

Decree affirmed, with costs, (a) 

{a) This subject of Hen for unpaid purchase-monej, is so fully diKcossed in the 
opinion of the court below in this casc^.that the following extract from that opinion, in 
Mr. Mason^s reports, may be useful to the. reader. 

*' The doctrine, that a lien exists on the land for the purchase money, which lies at the 
foundation of the decision of the commissioners, as well as of the present defence, de* 
serres KYeky deliberate consideration. It can hardly be doubted, that this doctrine was 
borrowed from the text of the ciyll law ;^ and though it may now be considered as settled, 
as between the vendor and the vendee,' and all claiming under the latter, with notice of the 
non-payment of the purchase-money, yet its establishment may be referred to a com- 
paratively recent period, liord Eldon has given us an historical review of all the 
cases, in Mackreth v. Symmons, 16 Yes. 29, from which he deduces the following, in-' 
ferences. 1st That, generally speaking, there is such a lien. 2d. That in those 
general cases, in which there would be a lien, as between vendor and vendee, the ven- 
dor will have the lien against a tturd person, who had notice, that the money was not 
*2981 ' ^^ These two points, he adds, seem ta be clearly settled ; and the '''sams 
conclusion has been adopted by a very learned chancellor of our own country. 
Qarson e. Qreen, 1 Johns. Ch. 808. The rule, however, is manifestly founded on a 
supposed conformity with the intentions of the parties, upon which the law raises an 
implied contract; and therefore, it is not inflexible, but ceases to act^ where the cir- 
cumstances of the case do not justify such a conclusion. What drcumstanoes shall 
have such an effect, seems, indeed, to be matter of a geCd deal of delicacy and difficulty; 
and the difficulty is by no means lessened, by the subtie doubts and distinctions of recent 
authorties. It seems, indeed, to be established, ^btkVprimd facie the purchase-money is a 
lien on the land; and it lies on the purchaser to show, that the vendor agreed to waive 
it (Hughes 0. Kearney, 1 Sch. & Lef. 182; Madoreth e. SymmCns, 15 Yes. 829; Gar- 
son V. Qreen, 1 Johns. Oh. 808); and a receipt for the purchase-money, indorsed upon 
the conveyance, is not sufficietnt to repel this px^sumption of law. But how far the ' 
taking a distinct security for the purchase-money shall be held to be a waiver of the 
implied lien, has been a vexed question. 

" There is a prel^y strong, it not decisive, corrent of authority, to lead us to the 
conclusion, that merely taking the bond, or note, or covenant, of the vendee himself, for 

. * ** Quod veruRcU non alUer aceipientiB quam down the rale in the Listitates thus, " VemdUm 
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the puTcbMe-money, will not repel the lien ; for it may be taken to countervail the re- 
ceipt of the payment usually indorsed on the conveyance. (Hughes v. Kearney, 1 
Sch. & Lef. 132; Nairn t. Prowse, 6 Yes. 762; Mackreth «, Symmons, 15 Ibid. 829; 
Blackburn v. Gregson, 1 Bro. C. C. 420; Garson v. Green, 1 Johns. Ch. 808; Gibbons 
«. Baddall, 2 £q. Gas. Abr. 682 ; Goppin v. Coppin, 2 'P. Wms. 291 ; Gases cited in Sug- 
don on Vendors, ch. 12, p. 362, &c.) But where a distinct and independent security 
is taken, either of property, or of the responsibility of third persons, it certainly 
admits of a very different consideration. There, the rule may properly apply, that 
es^eaum/iacit eefeare taeitum; and where the party has carved out his own security, 
the law will not create. another in aid. This was manifestly the opinion of Sir Wil- 
liam Gbakt in a recent case; where he asks, **If the security be totally distinct and 
independent, will it not then become a case of substitution for the *lien, instead rd^anA 
of a credit given because of the lienf ** ' And be then puts the case of a mort- *- 
gage on another estate for tlie purchase-mofiey, which he holds a discharge of the lien, 
and asserts,' that the same rule must hold with regard to any other pledge for the pur- 
chase-money. Nairn «. Prowse, 6 Yes.- 762. And the same doctrine was asserted in a 
very- early case, where a mortgage was taken for a part only of the purchase-money, 
and a note for the ri^idue. Bond o. Kent, 2 Yem. 281. Lord Eldon, with his char- 
. acteristic inclination to doubt, bas hesitated upon the extent of this doctrine. He 
seems to consider, that whether the taking of a distinct security will have the effect of 
waiving the implied lien, depends altogether upon the circumstances of each case, and 
that no rule can be hud down universally ; and that, therefore, it is impossible for any 
purchaser to know, without the judgment of a court, in what cases a lien would, and 
in what cases it would not, exist* His language is, "If, on the other hand, a rule has 
prevailed (as it seems to me), that it is to depend, not upon the circumstance of taking 
a security, but upon the nature of the security, as amounting to evidence (as it in some- 
times called), or to declaration plain, or manifest intention (the expression used on 
other occasioBs) of a purpose to rely not any longer upon the estate, but upon the per- 
sonal credit of the individual; it is obvious, that, a purchaser taking a security, imless 
by evidence, manifest intention, or declaration plain, he shows his purpose, cannot know 
the situation in which he stai^ds, without the judgment of a court, how far that 
security does contain the evidence, manifest intention, or declaration plain, upon that 
point" ICackreth «. Symmons, 15 Yes. 829, 842; Austin e. Halsey, 6 Ibid. 475. 

"If, indeed, this be .the state of the law upon this subject, it is reduced to a most 
distressing uncertainty. But on a Cfireful examination of all the authorities, I do not 
find a single case, in whidi it has been held, if the vendor takes a personal collateral 
jBecurity, binding others as well as the vendee, as, for instance, a bead or note, with a 
surety or'an indo^ser, or a ooUftteral security by way of pledge or mortgage, thrCt un- 
der such drcumAtanees, a lien exists on the land itself. The only case, ""that rucooK 
looks that way is Blliot «. Bdwsrds, 8 Bos. & Pul. 181 ; where, as Lord Eldon *- 
says, the point was not decided; and it was certainly a case depending upon its own 
peculiar' circumstances, where the surety himself might seem to have stipulated for 
the lien, by requiring a covenant against an assignment of the premises, without the 
joint consent of himself and the vendor. Lord Redesdalb, too, has thrown out an 
intimation (Hughes «. Kearney, 1 Sch. & Lef. 182), that it must appear, that the vendor 
relied on it as security; and he puts the case, "Suppose, bills given as port of the pur- 
chase-money, and suppose lliem drawn oH an insolvent house, shall the acceptance of 
such bills disehai^ the vendor's Ifenf They are taken, not as a security, but as a 
' mode of payment'* - In ray humble judgment, this is begging the whole question. 
If, upon the contract of pnrdiase, the money is to be paid in cash, and bills of ex- 
change are afterwards taken in paymep^ which turn out unproductive, there the receipt 
of the bills may be considered as a mere mode of payment. But if the original con- 
tract is, that the purchase-money shall be paid at a future day, and acceptances 
of third persons are t6 be taken for it, payable at such future day, or a bond, with 
surety, payable at such future day, I do not perceive how it is possible to ass^ that 
the aooflptaaoeB or bond are not relied on as security. It is sufficient, however, that the 
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oue waa nol thm beioire hit Lordship; and tluit baadmilp^ thftt iaking * dbliiiet 
lecarity would be a wwTor of tbe lien. On the other hand, there are -seTenU oaaea in 
which it 18 laid down, that if other security be taken, the implied lien on the land is 
gone. To this effect certainly the case of Fa^well e. Heelis, AmbL 724, s. c. 2 Dick. 
486, is an authority, howeyer, it may^ on its own circumstances, have been shaken; 
and the doctrine is explicitly asserted and acted upon in Nairn «; Prowse, 6 Yes. 752 : 
see also, Bond e. K^t» 8 Yem. 881. In our own country, ayery yenermble judge 
of equity has reognised the same doctrine. He says, ** the doctrine that the vendor of 
land, not taking a security, nor maldng a conveyance, retains a lien upon the propertyi^ 
is so well settled, as to be received as a maxim; even if he hath made a conveyance, 
*2961 ^^ ^^ '"^y pursue the land in the possession of the- vendee, or ol a *purduwer 

-' with notice; but if he'hath taken, a security, <Hr the vendee hath sold to a third 
person without notice, the lien is lost Cole «. Scott, 2 Wash. 141. Looking to the 
principle, upon which the original doctrine of lien is established, I have no hesitation to 
declare, that taking the security of a third person for the purchase-money, ought to bo 
held a complete waiver of any lien upon the land; and that, in a case standing upon 
such a fact, it would be very difficult to brin^ my mind to a different conclusion. At 
all events, it is primd/aeU evidence of a waiver, and the oimu is on the vendor to prove 
by the most cogent and irresistible circumstances, that it ought not to have that effect 

' *• Such was the result of my judgment upon an examination of theauthorities, when a 
very recent case before the Master of the Bolls first came to my knowledge. I have perused 
it with great attention, and it has not, in any degreOi shaken my qHoion. The case there 
was, of acceptances of the vendee, and of his partner in trade, taken for the payment 
of the pui'chase-money. It was admitted, that there was no case of a security given 
by a third person, in which the lien had been held to exist But the Master of the RoUa, 
\fithout deciding- what would be the iaffect of a security, properly so denominated, of 
a third person, held, in conformity to the opinion of Lord RirasnaLa, that bills of ex* 
change were merely a mode of payment, and not a seoufity. This conclusion he drew 
from the nature of sudi bills, considering themas mere orders on the aooeptw to pay 
the money of the drawer to the payee ; and that the acceptor was to be considered, not 
as a surety for the debt of another, but as paying the debt out of the debtor's funds, 
in his hands. Grant «. Mills, 2 Yes. & B. 806. With this conclusion of the Master of 
the Rolls, I Qonfess myself not satisiied. Mid desire to reserve myself for .the case^ when 
it shall arise in judgment It is founded on very artificial reasoning, and not 
always supported, in point of fact, by the practice of the commercial world. The dis- 
tinction|*however, on which it proceeds, admits, by a very strong implication, that .the 
security of a third person, would repel die lion. ' If, indeedt the point were new, ihere 
f^af] would be much reason to contend, that a distinct security *Qt the party himsQlf 

^ would extinguish the lien on the land, as it oartainly does the lien upon personal 
chattels. (Cowell e. Sunpson, 16 Yes. 276). tn applying the doctrine to the facts of the 
present case, I confess, that I have no difficulty in pronoumsing agiinst the existence of 
a lien for the unpaid.part of the purchase-money. The property was a large mass of 
unsettled and uncultivated lands, to which the Indian title was not as yet extinguished. 
It was, in the necessary contemplation of all parties^ bought on speculation, to be sold 
out to sub-pmrohaseTs, and ultimately to settlers. The great objects of the speculation 
would be materially impaired and embarrassed, by any latent incumbrance, the nature 
and extent of which it might not always be easy to ascertain, and which might by a 
sub-division of the property, ^ apportioned upon an almost infinite number of pur- 
^Aiasers. It is not supposable, that so obvious a consideration should not have been 
within the view of the parties; and viewing it, it is very difficult io suppose, they 
could mean to create sudi an incumbrance. A distinct and independent security was 
taken, by negotiable notes, payable at a future day. There is no pretence, that the 
notes were a mere mode of payment, for the indorsers were, by the theory of the law, 
and in fiict, conditional sureties for the payment; and in this respect, the case is dis- 
iinguishable from that of receiving bills of exchange^ w^ere, by the theory of the law, 
the aooeptor is nota surety, but merely pays the mmiey of the drawer in pursoanoe of 
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his order. (Hugjies «. Kewnej, 1 Sch. A Let 182; Grant «. ICilU, 3 Yee. & R 809.). 
The securities themselves were, from their negotiable nature, capable of being turned 
immediately into cash, and in their transfer from hand to hand, they could never have 
been supposed to draw after them, in faror of the holder, a lien on the land for their pay- 
ment * Ba|; I pass over these, and'some other peculiar drcumstanoes of this case, and 
put it upon the broad and general doctrine, that here was the seciuity of a third pe^ 
ton, taken as such) and that eztinguiBhed any implied lim ior the pnrohaso money.!* 
(1 Mason ai8.y 
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JSevoluUanary government, — JfeuiralUy. 

The ■eel to the oomminion of a new goTemment, not acknowledged by fbe goTemme^t of the 
United States, cannot be permitted to prove itself ; but the faet that the vessel oniising under 
such oomnusaion, is employed by such goventment, may be established by other evidence, 
without proving the seal. 

Where the privateer, crubing under such a commission, was lost, subsequent to the capture in 
question, the previous existence of the commisuon on beard, was allowed to be proved by parol 
evidence. 

Where reethetion cf captored property is chimed, vpon the ground, that the foroe of the cmiier 
makingthe captoie has been eugmented within the United States, by enlisting men, the burden 
of provug such enlistment is thrown upon the claimant ; and that fact being proved by him, it 
is incumbent upon the captors to show, by proof, that the persons so enlisted were subjects or 
dtizens of the prince or state under whose flag the crusier sails, transiently within th^ United 
States, hi order to bring the case within the proviso of the 2d section of the act of June 6th, 
17H sud of the act of the SOth April 16i6.* 

The right of adjudicating on all captures and questions of prise, eidssively belongs to the courts 

 of the captors* country : but it is an exertion to the general rule, that where the captured ves- 
sel is brought, or voluntarily comes, infra prtmicUa of a neutral power, that power has a right 
to inquire whether its own neutrality has been violated by the cruider which made the capture ; 
and if such violatioa has been committed, is in duty bound, to restore to the ori^uud owner, 
property captured by cruisera illegally equipped in its ports.* 

No part of the act of the 6th of June 17M, is repealed by the act of the 8d of ICarch 1817 ; the 
act of 1794 remained in force, until the act of the 20th of April J818, by which all the provi- 
sions re8i)ecting our neutral relations were embraced, and all former laws on the same subject 
were repealed. 

In the absence of any act of congress on the subject, the courts of the United States would have 
authority, under the genend law of *nation8, to decree restitntion of property captured r^^gg 
in vidaUon of their neutrality, under a ccMnmissifm issued within the United States, or ^ 
under an armament, or augmentation of the armamenL or crew, of the capturing vessel, within 
the same. 

Appeal from the District Court of Louisiana. This vesisel and her. cargo 
were libelled in the district court fo;r the Louisiana district, by the alleged 
former Spanish owner. 

The libet stated, that he was owner of the schooner and cargo, which sailed 
from Havana, for the coast of Africa, on the 2dd of April 1817 ; that on 
the next day, she was lawlessly and piratically captured on the high seas, 
and held as prize, by an armed schooner, called the Constitution, of Venezuela, 
and forcibly brought within the jurisdiction of the United Stat^, when she 
was rc'captured by the United States ketch, the Surprise, and conducted to 
New Orleans. That the captors had no lawful conunission from any sover; 

1 And see Fish e.Howland,l Paige 2a; YaU jwK, p. 497. 
«. Foster, 4 N. T. 812. * The Santissima Trinidad, 7 Wheat 288. 

* See The Neustra Senora de U Curidad, * The Gran Para, 7 Wheat. 471. 
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eign Btato to commit hostilities at sea ; bat that the said schooner and 
cargo, until their re-capture, were forcibly withheld from the libellant^ in 
open violation and contempt of the law of nations. That if thejr had such 
commission, the same was issued, or delivered, within the waters and juris- 
diction of the United States, with intent that the said vessel, the Constitu- 
tion, should be employed in the service of Venezuela, to commit hostilities 
at sea against the subjects of the king of Spain^ with whom the United States 
then were, and now are, at peace, in violation of their laws, and of the laws 
of nations. The libel further stated, that the Constitution had, previously 
*<tnn1 ^^ her cruising, been fitted out and *armed, or increased or augmented 
^'m force, within the jurisdiction and waters of the United States ; and 
jidso, that she had been manned by sundry citizens or residents of the United 
States, with the inl^ent that she should be employed to commit hostilities, 
as aforesaid, in violation of the laws aforesaid. For these causes, the 
libellant prayed a restitution to him of the Estrellaand cargo. 

A claim was interposed by J. F. Lamoureux, prize-master of the Estrella, 
which stated that the Constitution was duly commissioned by the Republic 
of Venezuela, and authorized to capture all vessels belonging to its ene- 
mies, under which authority^ she had captured the Estrella, which, with her 
cargo, belonged to the enemies of the said republic. That before he could 
receive his prize commission, the Constitution upset, in a gale, and her com- 
mission and papers, with the greater part of the crew, were lost. The claim- 
ant further represented, that as he was carrying the Estrella into port, to 
have her condemned before a court of competent jurisdiction, she was cap- 
tured by the United States ketch Surprise, and conducted to New Orleans : 
and therefore, claimed, that .the Estrella and cargo might be adjudged to be 
restored to him. 

It appeared, from the transcript of the proceedings m this case, that the 
Estrella was also libelled on the part of the United States, although it Was 
not stated for what cause silich libel was filed, but the same was dismissed ; 
from, which decree there was no appeal. 

•flAi 1 *^^ appeared in evidence, that the Constitution had a commission 
^ from the government of Venezuela, at the time.th^ capture was made, 
which was issued and delivered at Carthagena ; but that the same was lost 
by the sinking of the privateer, immediately after the capture.. There was 
some contradictory testimony as to her' having increased her armament in 
the United States, and it was proved, that she had augmented the number 
of her crew, iii the port of New Orleans. 

On the libel, filed by the Spanish owner, decree was made, that the claim 
of Lamoureux,'the prize-master, be dismissed, with costs, and that the Es- 
trella and cargo be delivered up and restored to_ the libellant ; from which 
sentence^ the cause was brought, by. appeal, to tius court. 

February 18th, C, J. IngeraoU, for, the appellant and captor, argued, 
that the law of nations gave to the court of the captor's country the exclusive 
cognisance of questions of prizes made under its authority ; and that the 
only exceptions to this general rule were to be found in the acts of congress 
for preserving oiir neutral relations. In the present case, there was no suffi- 
cient evidence, that the armament of the capturing vessel had been increased 
within the United States, so as to give our courts jurisdiction to restore the. 
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captured property^ upon this ground ; and that the 2d section of the act of 
the 5th of June 1794, c. 226, which prohibited the enlistment of men within 
our territory, was impliedly repealed by the act of M^rch 3d, 1817, c. 58, 
which contained *no such prohibition^ and which was the law in force r^io^o 
at the time this case occurred. But even if it were otherwise, the *- 
only proof of an increase of the crew was the hearsay of interested witnesses; 
and supposing tlieir testimony to establish the fact, still the onus prohandi 
was upon the claimant, to show that the persons so' enlisted were not citizens 
of Venezuela, transiently within the United States, and so coming within the 
proviso of tlie 2d section of the act of 1794, c.^26. The existence of a com- 
mission, regularly issued by the government of Venezuela, within its own 
territory, which was on board the privateer, previous to the capture, was 
sufficiently proved ; and the court has already determined, that the same 
testimony which would be sufficient to prove that a cruising vessel is in the 
service of an acknowledged state, is sufficient to prove that it is in the ser- 
vice of a newly-created government, like that of Venezuela. United /Statea 
V. Pal/nery 3 Wheat. 610, 635. 

iSergeatUy contrii, argued, upon the facts, that the right of the original 
Spanish owner to restitution, was establiHhed by satisfactory proof, both of 
the increase of the armament and crew of the privateer within the United 
States. He insisted, that the act of 1794, c. 226, was not repealed by that 
of 1817, c. 58 ; and that, even if it were, the right to restitution depended 
upon the general law ol nations and treaties. 1 Wheat. 244 n. ; Sir L. 
Jenkins' Works, vol. 2, p. 727; Ibid. 780. The claimant having proved the 
fact of *an increase of the crew in New Orleans, the aims probandi r#««« 
of showing that the persons enlisted were citizens of Venezuela, tran- *■ 
siently within the United States, was thrown upon the captors. The com- 
mission, under which the capture was professedly made, being that of a new 
government, not yet acknowledged by the United States, its commission 
ought to have been produced, and the seal proved ; and if actually lost with 
the privateer, an exemplified copy ought to have been obtained, duly authen- 
ticated by the proper officers of that government. AH the circiunstances of 
the case combined to show, that this was not a capture in the regular exer- 
cise of the rights of war ; but a piratical seisure, in breach of our neutrality, 
aggravated by an intention to violate the revenue laws, which was evinced 
by the fact of the vessel liaving been found hovering on the co<ast of Louis- 
iana, instead of being conducted to the ports of Venezuela for adjudication. 

March 2d, 1819. Liyinoston, Justice^ delivered the opinion of the 
<$ourt. — ^The iirst allegation of the Spanish owner is, that the Constitution 
had no lawful commission from any sovereign state, to commit hostilities at 
sea ; and he contends, that the commission, in the present case, if any there 
was, being that of a government not acknowledged by the United States, 
ought to have been produced, and its seal proved ; or that if the vessel car- 
rying it had been lost, yet an exemplification of it ought to have been ob- 
tained from the proper department of the state which issued it. 

'"The court is satisfied with the proof which has been made, of the raioQA 
Constitution having had a commission, at the time of making the *- 
capture, and that such conmiission was granted by the government of Vene- 
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snela ; and also, tliat the same was lost with the priyateer herself, a very 
short tiiae after the prize-ore w took possession of the BstreHa. . The fact 
of the sinking of the Constitution is not disputed ; i^nd that she had, at the 
time she went down, a commission on board, is also fnlly made out, which 
commission there is no reason to believe was. any other than the one which 
the collector of New Orleans says was oh board, when she arrived in that 
port from .Carthagena. This was some time in the month of October, in the 
year 1816 : Mr. Chew then saw the commission, and describes it as a very 
regular one from the Venezuelan republic, signed, as others were, by Bolivar. 
Aitjiough the court, in another case, has said, that the seal of a government, 
unacknowledged, cannot be permitted to prove itself ; it has, io the same 
pase, said, that the fact of a vessel being so employed may be ^stablidied, 
without proving the seal. . United States v. Paimer, 8 Wheat. 685. . 

But if the Constitution had a commission on board, it is next alleged, 
that the same was issued or delivered within the waters of the United 
States, with intent that she should be employed in the service of Venezuela, 
to commit hostilities^ at sea, against the subjects of the king of Spain, with 
whom the XJnited States were at peace. This allegation is not supported 
^ , by any evidence ; ♦on the contrary, the same witnesses who declare 

. J that the Constitution was a commisBioned if tassel, and whose testimony 
has already been adverted to, establish, bey6nd>^ontroversy, that the same 
was obtained abroad, and not issued or delivered within the United States. 

The libel next alleges, that the Constitution, previous to her last cruise, 
had been fitted out and armed, or that her force had been increteed or aug- 
mented, within the jurisdiction and waters of the United States, and also, 
that she had there been manned by sundry citizens or residents of the Uni- 
ted States, with the same intent. Whatever doubt there may be as to the 
augmentation of the armament of tUe Constitution within the United 
States; the court is satisfied, that a very considerable addition was made to 
her crew, at New Orleans, after her arrival at that port ; one of the custom- 
house officers declares, that at that time, she had only from twenty to 
twenty-five men ; another of these officers, who went on board, on her first 
arrivaJ, states the number of her crew at about twenty ; and a witness by 
the name of Guzman, totally unconnected with this transaction, mentions 
by name two perswft who entered on board, while she was lying there. 
Several of the original crew of the Estrella have also been examined to this 
point, who state, that after the capture, they had many conversations with 
the officers and seamen, who composed the prize-crew, by whom they were 
informed that the Constitution, when she left Carthagena, Had but few 
*S06l ^^^^^ ^" board ; that at New *Orleans, she shipped almost the whole 
*' of her crew, which, at the time of the Estrella's capture, amounted to 
sixty or seventy men. This species of testimony has been objected to, as being 
hearsay, and proceeding from a source entitled to n6 great credit : although 
there may be something in this objection, it is no reason for rejecting the 
evidence altogether. If the testimony be hearsay, it must be recollected,^ 
that the declarations proceeded from persons very much interested in giving 
a different -reprenentation of the transaction ; and as to the witnesses them- 
selves, although they formed a part'of the Estrella^s crew, and may have 
felt some little interest' in the question, they were the only persons who could 
give any account of the armament or crew of the Constitution, at. the time 
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of her making the captare. It may be also remarked, that the testimony: ^f 
these men is, in this respect, corroborated by that of other witnesses, who - 
are liabje to no objection, and that their declarations,, if untrue, mijg^t have 
been disproved by the claimant, by showing where and when the crew of 
the Constitution had been entered. 

But if any of the crew of the Constitution were enlisted or entered 
within the jurisdiction of the United States, they may, it is said, have been 
citizens or subject^ of the republic of Venezuela, who were transiently in 
the United States, at the time of her arrival, and had, therefore, a right, 
within one of the provisoes of the second section or the act of congress of 
the 7th of June 1794, c. 226, to enlist or enter themselves on board of her ; 
and it is insisted, that the libellant should have shown, that they wei*e not 
persons of this *description« The court is not of this opinion. On r^gQ^ 
the libellant, in the first instance, lay the onus of showing that the ^ 
crew of the Constitution had been increased within the United States ; 
having done this, it became incumbent on the captors, if they wanted to 
establish their innocence, to show, as was in their power, if the fact was so, 
thdt they had done nothing cbntrary to law, by bringing their case within 
the proviso that ha& been mentioned. 

The allegation, then, in the libel, being made out, that the Constitution, 
being a privateer commissioned. by the republic of Venezuela, was manned 
within the United States, previous to the cruise on which she captured the 
Estrella, by sundry citizens or residents of the United States ; it remains to 
see, whether the libellant has not made out a case fos restitution. It has 
been attempted, but' without success, to distinguish this case, in principle, 
from seversd which have already been decided in this court. We have been 
told, as heretofore, that to the courts of the nation to which the captor 
belongs, and from which his commission issues, exclusively appertains the 
right of adjudicating on all captures and questions of prize. This is not 
denied ; nor has the court ever felt any disposition to intrerch on this rule ; 
but on the contrary, whenever an occasion has occurred, as in the case of 
I7ie Invincible^ I Wheat. 238, it has been governed by it. Not only is it a 
rule well established by the customary "^and conventional law of r^oQg 
nations, but it is founded in good sense, and is the only one which is *- 
salutary and safe in practice. It secures to a belligerent the independence 
to which every sovereign state is entitled, and which would be somewhat, 
abridged, were he to condescend so far as to permit those who bear his 
commission to appear before the tribunals of any other country, and sub- 
mit to their interpretation or control, the orders and instructions under 
which they have acted. It insures also, not only to the belligerent him- 
self, but to the world at large, a great decree of caution and responsibility, 
on the part of the agents whom he appoints ; who not only give security 
to him for tbeii* good behavior, but will sometimes be checked in a 
lawless career, by the consideration that their conduct is to be investi- 
gated by the courts of their own nation, and under the very eye of the 
sovereign, under whose sanction they ace committing hostilities. In this 
way, also, is- a foundation laid for a claim by other nations, of an indemnity 
against the belligerent, for the injuries which their subjects may sustain, by 
the operation of any unjust or improper rules, which he may think proper . 
to prescribe for those who act under his authority. 
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Bntgeneraly and firmly established, as this mie is, it is not more so, than 
some of: the exceptions which have grown out of it. A neutral nation, which 
knows its . duty, will not interfere between belligerents, so as to obstruct 
them in the exercise of their undoubted right to judge, through the medium 
of their own courts, of the validity of every capture made under their 
respective commissions, and to decide, on etrery question of prize law which 
*sodl ^^^^y *arise in the progress of such discussion. But it is no departure 
^ from this obligation^ if, in a case in which a captured vessel be 
brought, or voluntarily comes, infra prcesidia^ the neutral nation extends 
its .examination so far as to ascertain whether a trespass has been committed 
on its' own neutrality, by the vess^ which has made the capture. So long 
.as a nation does not interfere in the war, but professes an exact impartiality 
towards both parties, it is its duty, as well as right, and its safety, good 
faith and honor demand of it, to be vigilant in preventing its neutrality 
from being abused, for the purposes of hostility against either of them. 
This may be done, not only by guarding, in the first instance, so far as it can, 
against all warlike preparations and equipments in its own waters, but, also, 
by restoring to the original owner Such property as has been wrested from 
him, by vessels which have been thus illegally fitted out In the perform- 
ance of this duty, all the belligerents must be supposed to have an equal 
interest, and a disregard or neglect of it, would inevitably expose a neutral 
nation to the charge of insincerity, and to the just dissatisfaction and com- 
plaints of the belligerent, the property of whose subjects should not, under 
any such circumstances, be restored. 

The United States, instead of opening their ports to all the contending 
parties, when at peace themselves (as may be done, if . not prevented by 
antecedent treaties), have always thought it the wisest and safest course, to 
interdict them all from fitting out or furnishing vessels of war, within their 
limits; and to punish those who may contribute to such equipments. 
*<iio1 *^^ enforce a general and strict observance of this neutrality, on the 
■* part of our own citizens, and of others who reside among us, a law 
passed, as early as the year 1 794, making it penal, among other things, for 
any one, w^hin the jurisdiction of the United States, to enlist in the service 
of any foreign prince or state, as ^ soldier, marine or seaman, on board of 
any vessel of war, letter of marque or privateer. This law, it is supposed, 
was not in force at the time when the crew of the Constitution was increased 
at New Orleans, having been repealed, as is alleged, by the act of the 3d of 
March 1817, c. 58. But this act contains no repealing clause of this or any 
other section of the former law ; and having made no provision on the sub- 
ject of enlistment, it must have been the intention of the legislature to leave 
in full force all those parts of the first law which had undergone no altera- 
tion, in the one which was then passing, and we, therefore, find no repeal of 
the act m question, until the 20th of April 1818, when all the provisions 
respecting our neutral relations were embraced by one act, and all former 
laws on the same subject were repealed. 

But whether the act of 1794, c. 226, were in force or not, would make no 
difference ; for it did not, in terms, contain, nor did any of the others, which 
have, from time to time, been passed, contain, a provision for the restitation 
of property captured ou the ocean, by vessels which might be thus illegally 
fitted out or manned in our ports. It is true, they recognise a right in the 
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courts of the United States to make restitution, wlien these laws have been 
disregarded, and impart *to the courts a power to punish those who r<,Q,, 
are concerned in such violations. But in the absence of every act of ^ ' 
congress in relation to thi? matter, the court would feel no difficulty in pro- 
nouncing the conduct here complained of, an abuse of the neutrality of 
the United States ; and although, in suchr case, the offender could not be 
punished, the former owner would, neveilheless, be entitled to restitution. 
Nor is our opinion confined to the single act of an illegal enlistment of men, 
which is the only fact proved in this case ; for we have no hesitation in say- 
ing, that for any of the other violations of our neutrality^ alleged in the 
libel, if they had been proved, the Spanish owner would have been equally 
entitled to restitution. 

Sentence affirmed, with costs. 



MiLLBs, for the nse of the Unttbd States, v. Nicholls. 
Ettct to state courii — Record. 

Wliere a cause is brought to this court, bj writ of error,- or appeal, from the highest court of law 
or equity of a etiite, under the 25th section of the judiciary act of 1789, upon the ground that 
the ralidtty of a statute of the United States was drawn in question, and that the decision of 
the state eouit-was against its ralhlity, Ac., or that the validity of a statute of the state was 
drawn in question, a.s repugnant to the oonstitotion of the United States, and the dedi^oni 
was in favor of its validity ; it most appear from the record, that the act of ccmgress, or the con- 
atitutionality of the state law, was drawn into question. 

But it is not required, that the record should in terms, state a misconstruction * of the act r«oio 
of congress, or that it was drawn into question. It is sufficient, to give this court jurisdic- ^ 
tion of the cause, that the record should show that an act of congress was applicable to the case. 

Ebbob to the Supreme Court of the State of Pennsylvania. The case 
agreed in the court below, stated, that William NichoUs, collector, Ac,,* 
being indebted to the United States of America, on the 9th of June 1798, 
executed a mortgage to Henry Miller, for the use of the United States, m 
the sum of |59,444, conditioned for the payment of $29,271, payable, 19767 
on or before the 1st of January 1799 ; |9767 on or before the 9th of June 
1799 ; and $9757 on or before the 9th of September 1799. A scire facias 
•was issued upon the said mortgage, returnable to September term of the 
said supreme court of Pennsylvania, in the year 1800, and judgment there- 
upon entered up, in the said supreme court, on the 6th of March 1802, and< 
thereupon, a levari facias issued, and was levied upon the property of the 
said William Nicholls, and the same being sold to the highest bidder, for 
the sum of $14,530, the same was brought into court, and is now deposited 
in the hands of the prothonotary of said court, subject to the orders of the 
same court. That, on the 22d of December 1797, the accounts of the said 
William Nicholls with the commonwealth of Pennsylvania were settled by 
the comptroller and register-general of the commonwealth. {Prmit account 
and settlement.) That an appeal from said settlement was filed in the office 
of *the protho/iotary of the said supreme court, on the 9th day of [■♦oio 
March 1798^ and judgment thereupon entered in favor of the ^om- '■ 
monwealth, against the said William Nicholls, in the said supreme court, on 
the 6th cf September 1798, for the sum of $9987.15. 

Upon the preceding statement, the following question is submitted to 
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the consideration of the oourt : Whether the said settlement of the said 
pnblio acconnts of the said William Nicholls, as aforesaid,- on the 22d of 
December 1797, was, and is, a lien, from the date thereof, tipon the real 
estate of the said William Nicholls, and which has since been sold as afore- 
said. A. J. Dallas, for the United States. 

J. B. McKeav, for the Commonwealth of Pennsylvania. 

December 2d, 1803. 

• • 

The supreme court of Pennsylvania, on the 21st of March 1805, on mo- 
tion of Mr. McKean, attorney-general of the said commonwealth, made a 
rule on the plaintiif in error, to show cause why the amount of the debt due 
to the said commonwealth should not be taken out of court.* And on the 
. '22d of March 1805, Alexander James Dallas, the attorney of the United 
States for the district of Pennsylvania^ came into court and suggested, " that 
the commonwealth of Pennsylvania ong-ht not to be permitted to have and 
receive the money levied and produced by virtue of the execution in the 
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suit, because the said ^attorney, on behalf of the United States, saith. 



that as well by virtue of the «aid execution, as of divers acts of con- 
gress, and particularly of an act of congress, entitled ' an act to provide 
more effectually lor the settlement of accounts between the United States 
and receivers of public moneys,' approved the Sd of March, 1797, the said 
United States are entitled to have and receive the money aforesaid, and not 
the said commonwealth of Pennsylvania. • A. J. Dallas." 

* 

The record then proceeds as follows : "And now, to wit, this 13th day 
of September 1805, the moljon of the attorney-general, to take the money 
out of court, was granted by the unanimous opinion of the court.'' (See 4 
Teates 251.) The proceedings were afterwards^ brought before this court 
by writ of error. 

March 9th, 1819. Serg^nt, for the defendant in error, moved to dismiss 
the writ of error, in this cause, for want of jurisdiction, under the judiciary 
act of the 24th of September 1789J § 25 ; it nowhere appearing, upon the 
face of the record, that any question arose respecting the validity of any 
treaty or statute of the United States, or of any statute of the state, upon 
the ground of its repugnancy to the constitution or laws of the United States. 
Martin v. Hunter^s Lessee, 1 Wheat. 304 ; Inglee v. Coolidgey 2 Ibid. S«d. 

The AUomej/'GenercUy contriL 

^ - *Mas8Hall, Ch. J., delivered the opinion of the court. The 
' J question decided in the supreme court for the state of Pennsylvania 
respected only the construction of a law of that state. It does not appear, 
from thc^ record, that either the constitutionality of the law o{ Pennsylvania, 
or any act of congress, was drawn into question. 

It would not be required, that the record should, in terms, state a mis- 
construction of an act of congress or that an act of congress was drawn into 
question. It would have been sufficient, to give this court jurisdiction of the 
cause, that the record should show that an act of congress was applicable to 
the case. That is not ehown by this record. The act of congress which is 
supposed to have been disregarded, and which, probably, was disregai !ed 
by the state court, is that which gives the United States priority in cases of 
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insolvency. Had tl^' fact of insolyency appeared np<m the record, that 
would have enabled' this court to revise the judgment of the supreme court 
of Pennsylvania. But that fact does not appean \ Kd other question is pre- 
sented than the correctness of the. decision of the state court, according to 
the laws of Pennsylvania, and that is a question over which this court can 
take no jurisdiction. The writ of error must be disniissed. 

Writ of error dismissed. 
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United States JBank.T— Implied potver. — Taxing pa^Joer. 

Gongress has power to inoorponite a bank. 

The government of the Unioa is a gOTemmeDt of the people ; it emanatea from them ; its powers 
are granted by them ; and are to be exerdaed directly on them, and for their benefit 

The government of the Union, though limited in its powers, is supreme within its sphere of aetion , 
and its laws, when made in purscanoe of the oonstitation, form the supreme law of the land. 

There is nothing in the confltitation of the United States, similar to the articles of confederation, 
wliich excludes inddental or implied powers. 

If the end be legitimate, and within the soope of the ooostitutioD, all the means which are appro- 
priate, which are plainly adapted that end, and which are not prohibited, may constitutionally be 
employed to dirry it into effect.^ 

The power of estabUshing a corporation is not a distinct sorerdgn power or end of govemment, 
but only the means of oarcying into effect other powers which are sovereign. Whenever it be- 
comes an appropriate means of exercising any of the powers ^ven by the constitution to the 
government of ^e Union, it may be exercised Jby that government 

If a certain means to carry into effect any of the powers, expressly given by the constitution to 
the government of the Union, be an appropriate measure, not prohibited by the oonsitution, the 
degree of ito necessity is a question of legislative discretion, not of judicial cognisance. 

The act of the lO^i April 1816, c. i4, to ** incorporate the subscribers to the Banlc of the United 
States," is a law made in pursuance of the constitution. 

The bank of the United States has, constitutionally, a right to establish its brandies or offices of 
discount and deposit within any state. 

The state, within which such branch may be establhihed, cannot, without violating the constitu- 
tion, tax that branch. 

The state governments have no right to tax any of the constitutional means employed by. the gov- 
erhment of the Union to execute its constitutional powers.* 

*The states have no power, by taxation or otherwise, to retard, impede, burden, or in any r««^«y 
manner control the operations of the constitutional laws enacted by congress to carry into *■ 
effect the powers vested in the national government 

This prindple does not extend to a tax paid by the real property of the Bank of the United 
States, in common with the other real property in a particular state, nor to a tax imposed on 
the proprietarr interest which the dtizens of that state may hold in this institution, in common 
with other property of the same description throughout the state. 

E^OB to the Court of Appeals of the State of Maryland- This was an 
action of debt, brought by the defendant in error, John James, who sued as 



* See Hepburn V. Griswold, 6 Wall. 608 ; Knox 
(V. Lee, 12 Id. 68«3. 

' But it is competent for congress to con- 
fer on the state governments the power ta tax 
the shares of the national banks, within certain 
limitations 3 the power of taxation under the 
eonstitulion, is a concurrent one. Van Allen 
«. The Assessors, 8. Wall. 685, Kelson, J. 
But, says the learned judge, congress mayj by 



reason of its paramount authority, exclude the 
states from the exerdse of such power. Ibid. 
It is difficult, however, to percdve in what part 
of the constitution, the power is conferred on 
congress to erect, a multitude of moneyed cor- 
porations, in the several states, absorbing 
$400,000,000 of the capital of the country, and 
to exempt it from state taxation. 
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well for himself as for the state of Maryland, in the coanty court of Balti- 
more county, in the said state, against the plaintiff in error, McCulloch, to 
recover certain penalties, under the act of the legislature of Maryland, here- 
after mentioned. Judgment being rendered against the plaintiff in error, 
upon the following statement of facts, agreed and submitted to the court 
by the parties, was affirmed by the court of appeals of the state of Mary- 
land, the highest court of law of sai^ state, and the cause was brought, by 
writ of error, to this couit. 

It is admitted by the parties in this cause, by their counsel, that there 
wa9 passed, on the 10th day of April 1816, by the congress of the United 
States, an act, entitled, " an act to incorporate the subscribers to the Bank 
of the United States ;" and that there was passed on the 1 tth day of Feb- 
ruary 1818, by the general assembly of Maryland, an act, entitled, ''an act 
to impose a tax on all banks, or branches thereof, in the state of Mainland, 
^ , not chartered by the legislature," ♦which said acts are made part of 

^ this statement, and it is agreed, may be read from the statute books 
in which they are respectively printed. It is further admitted, that the 
prei«ident, directors and company of the Bank of the United States, incor- 
porated by the act of congress aforesaid, did organize themselves, and go 
into full operation, in the city of Philadelphia, in the state of Pennsylvania, 

in pursuance of the said act, and that they did on the day of 1817, 

establish a branch of the said bank, or an office of discount and deposit, in 
the city of Baltimore, in the state of Maryland, which has, from that tmie, 
until the first day of May 1818, ever since transacted and carried on busi- 
ness as a bank, or office of discount and deposit, and as a branch of the said 
Bank of the United States, by issuing bank-notes and discounting promis- 
sory notes, and performing other operations usual and customary for banks 
to do and poi-fonn, under the authority and by the direction of the said 
president, directors and company of the Bank of the United States, estab- 
lished at Philadelphia as aforesaid. It is further admitted, that the said 
president, directors and company of the said bank, had no authority to 
establish the said branch, or office of discount and deposit, at the oi; y of 
Baltimore, from the state of Maryland, otherwise than the said state having 
adopted the constitution of the United States and composing one of the 
states of the Union. It is further admitted, that James William McCulloch, 
the defendant below, being the cashier of the said branch, or office of dis- 
*QiQl ^^^^^ ^^^ *deposit, did, on the several days set forth in the declara- 
-1 tion in this cause, issue the said respective bank-notes therein 
described^ from the said branch or office, to a certain George Williams, in 
the city of Baltimore, in part payment of a promissory note of the said 
.Williams, discounted by the said branch or office, which said respective 
bank-notes were not, nor was either pf them, so issued, on stamped paper, 
in the manner prescribed by the act< of assembly aforesaid. It is further 
admitted, that the said president, directors and company of the Bank of the 
United States, and the said branch, or office of discount and deposit, have 
not, nor has either of them, paid in advance, or otherwise, the sum of 
$15,000, to the treasurer of the Western Shore, for the use of the state of 
Maryland, before the issuing of the said notes, or any of them, nor since 
those periods. And it is further admitted, that the treasurer of the West- 
em Shore of Maryland, under the direction of the governor and council of 
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f&e said state, was ready, and offered to deliver to the said prendent, direc- 
tors and oompany of the said bank, and to the said branoh, or offioe, of dis- 
count and deposit, stamped j>aper of the kind and denomination required 
and described in the said act of assembly. 

The question submitted to the oouft for their decision in this case, is, as 
to the validity of the said act of the general assembly of Maryland, on the 
ground of its being repugnant to the constitution of the United States* and 
the act of congress aforesaid, or to one of them. Upon the foregoing state- 
ment of facts, and the pleadings in this cause (all errors in *which j-^t^^^ 
are hereby agreed to be mutually released), if the court should be of . *• * 
opinion, that the plaintifis are entitled to recover, then judgment, it is agreed, 
fi^all be entered for the plaintiffa for $2500, and costs 6f suit. But if the 
court should be of opinion, that the plaintiffs are not entitled to recover 
upon the statement and pleadings aforesaid, then judgment of non prck 
shall be entered^ with costs to the defendant. 

It is agreed, that either party may appeal from the decision of the county 
court, to the court of appeals, and from the decision of the court of appeals 
to the supreme court of the United States, according to the modes and 
usages of law, and have the same benefit of this statement of facts, in the 
same manner, as could be had, if a jury had been sworn and impannelled in 
this cause, and a special verdict had been found, or these facts had appeared 
and been stated in an exception taken to the opinion of the court, and the 
court's direction to the jury thereon. , 

Copy of the act of the Legislature of the State of Maryland, referred to 
in the preceding statement. 

An act to impose a tax on all banks or branches thereof, in the state of 
Maryland, not chartered by the legislature. 

Be it enacted by the general assembly of Maryland, that if any bank has 
established, or shall, without authority from the state first had and obtained, 
establish any branch, office of discount and. ^deposit, or office of pay r^tQ^t 
and* receipt in any part of this state, it shall pot be lawful for the said L ^"^^ 
branch, office of discount and deposit, or OklEice of pay and receipt, to issue 
notes, in any manner, of any^other denomination than five, ten, twenty, fifty, 
one hundred, five hundred and one thousand dollars, and no note shall be 
issued, except upon stamped paper of the following denominations ; that is 
to say, every five dollar note shall be upon a stamp of ten cents ; eveiy ten 
doUar note, upon a stamp of twenty cents ; every twenty dollar note, upon 
a stamp of thirty cents ; every fifty dollar note, upon a stamp of fifty cents; 
every one hundred dollar note, upon a stamp of one dollar ; every ^ye hun- 
dred dollar note,, upon a stamp of ten dollars ; and every thousand dollar 
note, upon a stamp of . twenty dollars ; which paper shall l>e furnished by 
the treasurer of the Western Shore, under the direction of the governor and 
eouncil, to be paid for upon delivery ; provided always, that any institution 
of the above description may relieve itself from the operation of the provi- 
sions aforesaid, by paying annually, in advance, to the treasurer of the West- 
em Shore, for the use of state, the sum of $15,000. 

And be it enacted, that the president, cashier, each of the directors and 
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offl<Ser8 of e^ery institation established, or to be established as aforesaid, 
offending agaipst the provbions aforesaid, shall forfeit a sum of $500 for 
each and every offence, and every person having any agency in circulating 
any note aforesaid, not stamped as aforesaid directed, shall forfeit a sum not 
♦qool ®^c6^^^g il^ *every penalty aforesaid, to be recovered by indict- 
-1 ment, or action of debt, in the county court of the county where the 
offence shall be committed, one-half to the informer, and the other half to 
the use of the state. 

And be it enacted, that this act shall be in full force and effect from and 
after the first day of May next. 

February 22d-27th,' axi^d March lst~3d. Webster, for the plaintiff in 
error,(a) stated : 1. That the question whether congress constitutionally pos- 
sesses the power to incorporate a bank, might be raised upon this recoil ; 
and it was in the discretion of the defenduit's counsel to agitate it. But 
it might have been hoped, that it was not now to be considered as an open 
question. ' It is a question of the utmost magnitude^ deeply interesting - to 
the government itself, as well as to individuals. The mere discussion 
of such a question may most essentially affect the value of a vast amount of 
private property. We are bound to suppose, that the defendant in error is 
well .aware of these consequences, and would not have intimated an 'intention 
to agitate such ^ a question, but with a real design to make it a topic of 
serious discussion, and with a view of demanding upon it the solemn judg- 
,„ , ment of this court. , This *que8tion aro^e early after the adoption of 
•J the constitution, and was discussed and settled, so far as legislative 
decision could settle it, in the first congress. The ^arguments drawn from 
the constitution, in favor of this power, were stated and exhausted in that 
discussion. /IHiey were exhibited, with characteristic perspicuity and force, 
by the first secretary of the treasury, in his report to the president of the 
United States. The first congress created and incorporated a bank. Act of 
6th February 1791, ch. 84. Nearly each succeeding congress, if not every 
one, has acted and legislated on the presumptjoii x)f the legal existence of 
such a power in the government. Individuals, it is true, have doubted, or 
thought otherwise ; but it cannot be shown, that either branch of the legis- 
lature has, at any time, expressed an opinion against the existence of the 
power. The executive government has acted upon it ; and the courts of 
law have acted upon it. Many of those who doubted or denied the exist- 
ence of the powers^ when first attempted to be exercised, have yielded to 
the first decision, and acquiesced in it, as a settled question. When all 
branches of the government have thus been acting on the existence of this 
power, nearly thirty years, it would seem almost too late to call it in ques- 
tion, unless its repugnancy with the constitution were plain and manifest. 
Congress, by the constitution, is invested with certain powers ;. and as to the 
♦3241 <^^]®<5*8, and within the scope of these powers, it is sovereign. Ever 

^ without the aid of the general clause in the constitution, *empowering 

«— — —   - • I ' ' - — 

(a) This case iDTolying a constitutional question of great public importance, and 
the sovereign rights of the United States and the state of Maryland ; and the govern- 
ment of the United States having directed their attorney-general to appear for the 
plaintiff in error, th^ court dispensed with its general rule, permitting only two counsel 
to argue for each party. 
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congress to plus all necessary and proper laws for n carrying its powers 
into execution, the grant of powers itself necessarily implies the grant of 
all nsnal and suitable means for the execution of the powers granted. Con- 
gress may declare war; it may consequently carry on war, by armies and 
navies^ and other suitable means and methods of warfare. So, it hds power 
to raise a revenue, and to apply it in the support of the government, and 
defence of the country ; it may, of course, use all proper and suitable means, 
not specially prohibited, in the raising and disbursement of the revenue. 
And if, in the progress of society and the arts, new means arise, either of 
carrying on war, or of raising revenue, these i^ew means doubtless would be 
properly considered as within the grant. Steam-frigates, for example, were 
not in the minds of those who framed the constitution, as among the means 
of naval warfare ; but no ope doubts the power of congress to use them, as 
means to an authorized end. It is not enough to say, that it does not appear 
that a bank was not in the conteinplation of the framers of the constitution. 
It was not their intention, in these cases, to enumerate particulars. The 
true view of the subject is, that if it be a fit instrument to an authorized 
purpose, it may be used, not being, specially prohibited. Congress is author- 
ized to- pass all laws " necessary and proper " to carry into execution the 
powers conferred on it. These words, *' necessary and proper,'^ in such an 
instrument, are probably to be considered as synonymous. Necessarily, 
powers must here intend such powers a^ are (Suitable and ^fitted to r«^o. 
the object ; such as are best 4ind most useful in relation to the end ^ 
proposed. If this be not so, and if congress could use no means but such as 
were absolutely indispensable to, the existence of a granted power, the gov- 
ernment would hardly exist ; at least, it would be wholly inadequate to the 
purpose^ of its formation. A bank is a proper and suitable instrument to 
assist the operations of the-govemment, in the collectioif and disbursement of 
the revenue ; in the occasional anticipations of taxes and imposts ; and- 
in the regulation of the actual currency, as being a part of the trade and 
exchange between the states. It is not for this court to decide, whether a 
hank, or such a bank as this, be the best possible means to aid these pur- 
poses of government-. Such topics must be left to that discussion which 
belongs to them, in the two houses of congress. Here, the only question is, 
whether a bank, in its known and ordinary operations, is capable of being 
so conpected with the finances and revenues of the government, as to be 
fairly within the discretion of congress, when selecting means and instruments 
to execute its powers an<l perform its duties. A bank is not less the proper 
subject for the choice of congress, nor the less, constitutional, because it 
requires to be executed by granting a charter 'of incorporation. It is not, 
of itself, unconstitt^tional in congress to create a corporation. Corporations 
are but means. They are not ends and objects of government. No gov- 
ernment exists for the purpose of creating corporations as one of the ends 
of its being. They are institutions established to' effect certain beneficial 
purposes ; *and, as means, take their character generally from their r^ooa 
end and object. They are civil or eleemosynary, public or private, *■ 
' according to the object intended by their creation. They are common 
means, such as all governments use. The state governments create corpo- 
rations to execute powers confided to their trust, without any specific author- 
ity in the state constitutions for that purpose. There is the same reason 
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that congress should oxeroise its discretion as to the means by which it must 
execute the powers conferred upon it. Congress has duties to perform and 
powers to execute. It has a right to the means by which these duties can be 
properly and most usefully performed, and these powers executed. Among 
other means,. it has established a bank ; 'and before the act establishing it 
can be pronounced unconstitutional and void, it must bo shown, that a bank 
has no fair connection with the execution of any power or duty of the 
national government, and that its creation is consequently a m.inifest usur- 
^ pation. 

2. The Second question is, whether, if the bank be constitutionally 
created, the stiato governments have power to tax it ? The people of the 
United States have seen fit to divide sovereignty, and to establish a com- 
plex system. They have conferred certain powers on the state governments, 
and certain other powers on the national government. As it was easy to 
foresee that question must arise between these ffovemments thiis constituted, 
it became of great moment to determine, upon what principle these ques- 
tions shonld be decided, and who should decide them. The constitution, 
*327l ^^^^^^o*"^* declares, that the *constitution itself, and the laws passed 
-' in pursuance of its provisions, shall be the supreme law of the land, 
and shall control all state legislation and state constitutions, which may be 
incompatible therewith ; and it confides to this court the ultimate power of 
deciding all questions arising under the constitution and laws of the United 
States. The laws of the United States, then, made in pursuance of the con- 
stitution, are to be the supreme law of the land, anything in the laws of any 
state to the contrary notwithstanding. The only inquiry^ tlierefore, in 
this case is, whether the law of the state of Maryland imposing this tax be con- 
sistent with the free operation of the law establishing the bank, and the full 
enjoyment of the privileges conferred by it? /If it be not, then it is void ; 
if it be, then it may be valid. Upon' the supposition, that the bank la con- 
stitutionally created, this is the only question ; and this question seems 
answered, as soon as it is stated. If the states may tax the bank, to what 
extent shall they tax it, and where shall they stop ? An unlimited power to 
tax involves, necessarily, a power to destroy ; because there is a limit 
beyond which no institution and no property can bear taxation. A question 
of constitutional power can hardly be made to depend on a question of more 
or less. If the states may tax, they have no limit but their discretion ; and 
the bank, therefore, must depend on the discretion of the state governments 
for its existence. This consequence is inevitable. Tlie Object in laying this 
tax, may have been revenue to the state. In the next case, the object may 
*328l ^® ^^ expel the bank from the state ; but *how is this object to be 
^ ascertained, or who is to judge of the motives of legislative acts ? 
The government of the United States has itself a great pecuniary interest 
in this corporation. Can the states tax this property ? Under the confed- 
eration, when the national government, not having the power of direct leg- 
islation, could not protect its own property by its own laws, it was expressly 
stipulated, that " no impositions, duties or restrictions shonld be laid by any 
state on the property of the United States." Is it supposed, that property 
of the United States 'is now subject to the power of the state governments, 
in a greater degree than under the confederation ? If this power of taxa- 
tion be admitted, what is to be its limit? The United States have, and 
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moBt hftve, property loosUy ezisting in all the statea ; and may the states 
impose on this property, whether real or personal, such taxes as they please? 
Can they tax proceedings in the federal courts ? If so, they can expel- thosd 
judicatures from the states. As Maryland has undertaken to impose a stamp- 
tax on the notes of this bank, what hinders her from imposing a stamp-tax 
also on permits, clearances, registers and all other documents connected with 
imposts and navigation ? If, by one, she can suspend the operations of the 
bank, by the other, she can equally well shut up the custom-house. The law 
of Maryland, in question, makes a requisition. The sum called for is not 
assessed on property, nor deducted from profits or income. It is a direct im- 
position on the power, privilege or franchise of tl)e> corporation. The act 
purports, also, to restrain *the circulation of the paper of the bank to i-^qoa 
bills of certain descriptions. It narrows and abridges the powers of *- 
the bank in a manner which, it would seem, even congi'ess could not do. 
This law of Maryland cannot be sustained, but upon principles and reason- 
ing which would subject every important measure of the national govern- 
ment to the revision and control of the state legislatures. By the charter, 
the bank is authorized to issue bills of any demonination above five dollars. 
The act of Maryland purports to restrain and limit their powers in this 
respect. The charter, as well as the laws of the United States, makes it the 
duty of all collectors and receivers to receive the notes of the bank in pay- 
ment of all debts due the government. The act of Maryland makes it penal, 
both on the person paying and the person receiving such bills, until stamped 
by the authority of Maryland. This is a direct interference with the revenue. 
The legislature of Maryland might, with as much propriety, tax treasury- 
notes. This is either an attempt to expel the bank from the state ; or it is 
an attempt to raise a revenue for state purposes, by an imposition on prop- 
erty and franchises holden under the national government, and created by 
that government, for purposes connected with its own administration. In 
either view, there cannot be a clearer case of interference. The bank can- 
not exist, nor can any bank established by congress exist, if this right to tax 
it exists in the state governments. One or the other must be surrendered ; 
and a surrender on the part of the government of the United States would 
be a giving *up of those fundamental and essential powers without r^rooo 
which the government cannot be maintained. A bank may not be, *■ 
and is not, absolutely essential to the existence and preservation of the gov- 
ernment. But it is essential to the existence and preservation of the govern- 
ment, that congress should be able to exercise its constitutional powers, at 
its own discretion, without being subject to the control of state legislation. 
The question is not, whether a bank be necessary or useful, but whether 
congi'ess may not constitutionally judge of that necessity or utility ; and 
whether, having so judged and decided, and having' adopted measures to 
carry its decision into effect, the state governments may interfere with that 
decision, and defeat the operation of its measures. Nothing can be plainer 
than that, if the law of congress, establishing the bank, be a constitutional 
act, it m^ust have its full and complete effects. Its operation cannot be 
either defeated or impeded by acts of state legislation. To hold otherwise, 
would be to declare, that congress can only exercise its constitutional powers, 
subject to the controlling discretion, and under the sufferance, of the state 
governments, 
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JBopkiMon, for the defendants in error, proposed three questions for the 
consideration of the court. 1. Had congress a constitutional power to in- 
corporate the bank ol the United States ? 2. Granting this power to con- 
g^ress, has the bank, of its own authority, a right to establish its branches In 
the several states ? 8. Can the bank, and its branches thus established, 
*S3 il ^^^ ^ ^ exempt from the ordinary '^and equal taxation of property, 
^ as assessed in the states in which they are placed ? 

1. The first question has, for many years, divided the opinions of the 
'first men of pur country. He did not mean to controvert the arguments by 
which the bank was maintained, on its original establishment. The power 
may now be denied, in perfect consistency with those arguments. It is 
agreed, that no such power is expressly granted by the constitution. It has 
been obtained by implication ; by reasoning from the 8th section of the 1st 
article of the constitution ; and asserted to exist, not of and by itself, but 
as an appendage to other granted powers, as necessary to carry them into 
execution. If the bank be not '* necessary and proper ** for this purpose, it 
has no foundation in our constitution, and can have no support in this court. 
But it strikes us, at once, that a power, growing out of a necessity which 
may not be permanent, may also not be permanent. It has relation to cir- 
cumstances which change ; in a state of things, which may exist at one 
period, and not at another. The argument might have "been perfectly good, 
to show the necessity of a bank, for the operations of the revenue, in 1791, 
and ontii*cly fail now, when so mauy facilities for money transactions abound, 
which were wanting then. That some of the powers of the constitutiou 
' are of this fluctuating character, existing, or not, according to extraueons 
circumstances, has been fully recognised by this court at the present term, 
in the case of Purges \, Croioninshield {ante, \\ 122), Necessity was the 
*33'>1 ^^^^ ^'^^ justification '^of the first Bank of the United States. If the 

"^ same uoc<*ssity existed, when the second was established, it will afford 
the same justification ; otherwise, it will stand without justification, as nO 
other is pretended. We cannot, in making this inquiry, take ^ more fair 
and liberal test, than the report of General Hamilton, the father and defender 
of this power. The uses and advantages he states, as making up the neces- 
sity required by the constitution, are three. 1st. The augmentation of the 
active and productive capital of the country, by making gold and silver the 
basis of a paper circulation. 2d. Affording greater facility to the govern- 
ment, in procuring pecuniary aids ; especially, in sudden emergencies ; this, 
he says, is an indisputable advantage of public banks. 3d. The facility of 
the payment of taxes, in two ways ; by loaning to the citizen, and enabling 
him to be punctual ; and by increasing the quantity of circulating medium, 
and t}uickening circulation by Bank-bills, easily transmitted from place to 
place. If we admit, that these advantages or conveniences amount to the 
necessity required by the constitution, for the creation and exorcise of pow- 
ers not expressly given ; yet it is obvious, they may be derived from any 
public banks, and do not call for a Bank of the United States, unless there 
should be no other public banks, or not a sufllciency of them for these opera- 
tions. In 1791, when this argument was held to be valid and effectual, there 
were but three banks in the United States, with limited capitals, and con- 
*333l *'***^^^ spheres of operation. Very different is the case now, when we 
^ have a banking capital to a vast amount, vested in '''banks of good 
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credit^ and so spread over the ooontry, as to be oonvenient aiid eompetent 
for all the parposes enumerated in the argnment General Hamilton, oon- 
soious that his reasoning must fail, if the state banks were adequate for his 
objects, proceeds to show they were not. Mr. Hapkiruofi particularly 
examined all the objections urged by General Hamilton, to the agency of 
the state banks, then in existence, in the operations required for the revenue ; 
and endeavored to show, that they had no application to the present number, 
extent and situation of the state banks ; relying only on those of a sound 
and unquestioned credit and permanency. He also contended, that the 
experience of five years, since the expiration of the old charter of the Bank 
of the United States, has fully shown the competency of the state banks, to 
all th^ purposes and uses alleged as reasons for erecting that bank, in 1701. 
The loans to the government by the state banks, in the emergencies spoken 
of ; the accommodation to individuals, to enable them to pay their duties 
aiid taxes ; the creation of a circulating currency ; and the facility of trans- 
mitting money from place to place, have all bectn effected, as largely and 
beneficially, by the state banks, as they could have been done by a bank 
incorporated by congress. The change in the country, in relation to banks, 
and an experience that was depended upon, concur in proving, that whatever 
might have been the truth and force of the bank argument in 1791, they 
were wholly wanting in 1816. 

*2. If this Bank of the United States has been lawfully created r^ooj 
and incorporated, we next inquire, whethei' it may, of its own author- *- 
ity, establish its branches in the several states, without the direction of 
congress, or the assent of the states? It is true, that the charter contains 
tills power, but this avails nothing, if not warranted by the constitution. This 
power to establish branches, by the directors of the bank, must be main- 
tained and justified, by the same necessity which supports the bank itself, or 
it cannot exist. The power derived from a given necessity, must be co- 
extensive with it, and no more. We will inquire, 1st. Does this necessity ex- 
ist in favor of the branches ? 2d. Who should be the judge of the necessity, 
and direct the manner and extent of the remedy to be applied ? Branches 
are not necessary for any of the enumerated advantages. Not for pecuniary 
aids to the government ; since the ability to afford them must be regulated 
by the strength of the capital of the parent bank, and cannot be increased 
by scattering and spreading that capital in the branches. Nor are they 
necessary to c^'cate a circulating medium ; for they create nothing ; but issue 
paper on the faith and responsibility of the parent bank, who could issue 
the same quantity, on the same foundation ; the distribution of the notes of 
the parent bank can as well be done, and in fact, is done, by the state banks. 
Where, then, is that necessity to be found for the branches, whatever may 
be allowed tocthe bank itself ? It is undoubtedly true, that these branchea 
are established with a single view to trading, and the profit of the stock* 
holders, and not for the convenience *or use of the government ; and r^toAir 
therefore, they are located at the will of the directors, who represent ^ 
and regard the interests of the stockholders^ and are such themselves. If 
this is the case, can it be. contended, that the state rights of territory and 
taxation are to yield for the gains of a money-trading corporation ; to be 
prostrated at the will of a set of men who have no concern, and no duty 
but to increase their profits t Is this the necessity required by the oonstitu* 
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tion for the creation of undefined powers? It is trae, that» by the charter, 
the govefmment may require a branch in any place it may designate, but if 
this power is given only for the uses or necessities of the government, then 
the goveniment only should have the power to order it. In truth, the 
directors bave exercised the power, and they hold it, without any control 
from the government of the United States^ and, as is now contended, with- 
out any control of the state governments. A most extravagant power to be 
vested in a body of men, chosen annually by a very small portion of our 
citizens, for the purpose of loaning and trading with their money to the best 
advantage ! A state will not suffer its own citizens to erect a bank, without 
its authority, but the citizens of another state may do so ; for it may happen 
that the state thus used by the bank for one of its branches, does not hold a 
single share of the Stock. 2d. But if these branches are to be supported,, on 
the ground of the constitutional necessity, and they can have no other foun- 
dation, the question occurs, who should be the judge of the existence of the 
necessity, in any proposed case; of the when and the where the power 
*9<iAl *shall be exercised, which the necessity requires? Assuredly, the 
^ same tribunal which judges of the original necessity on which the 
bank is created, should also judge of any subsequent necessity requiring the 
extension of the remedy. Congress is that tribunal ; the only one in which 
it may be safely trusted ; the only one in.. which the states to be affected by 
the measure, are all fairly represented. If this power belongs to congress, 
it cannot be delegated to the directors of a bank, any more than any other 
legislative power may be transferred to any other -body of citizens : if this 
doctrine of necessity is without any known limits, but such as those who 
defend themselves by it, may choose, for the time, to give it ; and if the 
powers derived from it, are assignable by the congress to the directors of a 
bank ; and by the directors of the bank to anybody e^e ; we have really 
spent a great deal of labor and learning to very little purpose, in our attempt 
to establish a form of government in which the powers of those who govern 
shall be strictly defined and controlled ; and the rights of the government 
secured from the usurpations of unlimited or unknown powers. The estab- 
lishment of a bank in a state, without its assent; without regard to its in- 
terests, its policy or indtitntions, is a higher exercise of authority, than the 
creation of the parent bank ; which, if confined to the seat of the govern- 
ment, and to the purposes of the government, will interfere less with the 
rights and policy of the states, than *those wide-spreading branches, planted 
everywhere, and influencing all the business of the community. Such an 
^ .. exercise of ^sovereign power, should, at least, have the. sanction of 

*^ the sovereign legislature, to vouch that the good of the whole requires 
it, that the necessity exists which justifies it. But will it be tolerated, that 
twenty directors of a trading corporation, having no object bat profit, shall, 
in the pursuit of it, tread upon the sovereignity of the state ; enter it, with- 
out condescending to ask its leave ; disregafCl, perhaps, the whole system of 
its policy ; overthrow its institutions, and sacrifice its interests ? 

3. If, however, the states of this Union have surrendered themselves in 
this manner, by implicaticni, to the congress of the United States, and to 
Bu'ch corporations as the congress, from time to time, may find it " necessary 
and proper " to create ; if a state may no longer decide, whether a trading 
association, with independent powers and immunitiesy shall plant itself in its 
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territoiy, cany on its basiness, make -m ourrenoj and trade on its oredit^ 
raising capitals for individuals as fictitious as its own ; if all this must be 
granted, the third and great question in this cause presents itself 'for con- 
sideration ; that is, shall this association come there with rights of sove* 
reignty, paramount to the sovereignty of the state, and with privileges 
possessed by no other persons, corporations or property in the state ? in 
other words, can the bank and its branches, thus established, claim to be 
exempt from the ordini&ry and equal taxation of property, as asssessed in the 
states in which they are placed ? As this overwhelming invasion of state 
sovereignty is not warranted by any express clause or grant in the constitu- 
tion, and never was ^imagined by any state that'adopted and ratified f*ooQ 
that constitution, it will be concede, that it must be found to l>e ^ ' 
necessarily and indissolubly conneotied with the power to establish the bank, 
or it must be repelled. The court has always shown a just anxiety to pre- 
vent any conflict between the federal and state powers ; to construe both so 
as to avoid an interference, if possible, and to preserve that harmony of 
action in both, on which the prosperity and happiness of all depend. If, 
therefore, the right to incorporate a national bank may exist, and be exer- 
cised consistently with' the right of the state, to tax the property of such, 
bank within its territory, the court will maintain both rights ; although 
some inconvenience or diminution of advantage may be the consequence. 
It is not for the directors of the bank to say,, you will lessen our profits by 
permitting us to be taxed ; if such taxation wiU not deprive the government 
of the uses it derives from the agency and operations of the bank. The 
necessity of the government is ^e foundation of the charter ; and beyond 
that necessity, it can claim nothing in derogation of state authority. If the 
power to erect this corporation were expressly g^ven in the constitution, 
stillj it would not be construed to be an exclusion of any state right, not 
absolutely incompatible and repugnant. The states need no reservation or 
acknowledgment of their right ; all remain that are not expressly prohibited, 
or necessarily excluded ; and this gives our opponents the broadest ground 
they can ask. The right now assailed by the bank, is the right of taxing 
property within the territory of *the state. This is the highest r^oog 
attribute of sovereignty, the right to raise revenue ; in fact, the right *- 
to exist ; without which no* other right can be held or enjoyed. The general 
power to tax is not denied to the states, but the bank claims to be exempted 
from th3 operation of this power. If this claim is valid, and to be supported 
by the court, it must be, either, 1. Aom the nature of the property : 2. 
Because it is a bank of the United States : 3. From some express provision 
of the constitution : or 4. Because the exemption is indispensably necessary 
to the exercise of some power granted by the oonstitbtion. 

1st. There is nothing in the nature of this property o^ bank-stoek that 
exonerates it from taxation. It has been taxed, in some form, by every 
state in which a bank has been incorporated ; either annually and directly, 
or by a gross sum paid for the charter. The United States have not only 
taxed the capital or stock ^ the state banks, but their business also, by 
imposing a duty on all notes discounted by them. The bank paid a tax for 
its capital ; and exery man who deals with the bank, by borrowing, paid 
another tax for the portion of the pame capital he borrowed. This species 
of property, then, so far from having «njoyed asy exemption from the calla 
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of the -revenae, has been particularly burdened ; and been thought a fair 
gubject of taxation both by the federal and state goyemments. 

2d. Is it then exempt, as being a bank of the United States ? How is it 
such ? In name only. Just as the Bank of Pennsylvania, or the Bank of 

♦3461 ^^'y^"^' ***'^ ^^^ <>^ t^^® 8*«*^- ^® property of the bank, real 
^ or personal, does not belong to the United States only, as a stock- 
holder, and as any other stockholders. The' United States might have the 
same interest in any other bank, turnpike or canal company. So far as they 
hold stuck, they hr/e a property in the institution, and no further; so long, 
and no longer. Nor is the direction and management of the bank under the 
control of the United States. They are represented in the board by the 
directors appointed by them, as the other stockholders are represented by 
the directors they elect. A director of the government has no more power 
or right than any other director. As to the control, the government may 
have over the conduct of the bank, by its patronage and deposits, it is pre- 
cisely the same it might have over any other bank, to which that patronage 
would be eqnally important. Strip it of its name, and we find it to be a 
more association of individuals, putting their money into a common stock, 
to be loaned for profit, and to divide the gains. The government is a part- 
ner in the firm, for gain also ; for, except a participation of the profits of 
the business, the government could have every other^use of the bank, with- 
out owning a dollar in it. It is not, then, a bank of the United States, if 
by that we mean, an institution belonging to the government, directed by it, 
or in which it has a permanent, indissoluble interest. The convenience it 
Affords in the collection and distribution of the revenue, is collateral, second- 
ary, and may be transferred at pleasure to any other bank. It forms no. 
11,^., -i part of the construction ♦or character of this bank; which, as to all 
-1 its rights and powers, would be exactly what it now is, if the govern- 
ment was to seek and obtain all this convenience from some other source ; 
if the government were to withdraw its patronage; and sell out its stock. . 
How, then, can such an institution claim the immunities of sovereignty ; 
nay, that sovereignty does not possess ? for a sovereign who places his prop- 
erty in the territory of another sovereign, submits it to the demands of the 
jrevenue, which arc but justly paid, in return for the protection afforded to 
the property. General Hamilton, in his report on this subject, so far from 
considering the bank a public institution, 'connected with, or controlled by, 
the goveniment, holds it to be indispensable that it should not be so. It 
must be, says he, under private, not public, direction ; .under the guidance 
of individual interest, not public policy. Still, he adds, the state may be 
holder of part of its stock ; and consequently (what ? it becomes a publio 
property ? no !), a sharer of the profits. He traces no other consequence to 
that circumstanctl. No rights are founded on it; no part of its utility or 
necessity ariste from it. Can an institution, then, purely private, and which 
disclaims any public character, be clothed with the power and rights of the 
government, and demand subordination from the state government, in vir- 
tue of the federal authority, which it undertakes to wield at its own will and 
pleasure ? Shall it be private, in its direction and interests ; public, in its 
rights and privileges : a trading money-lender, in its business ; an un- 
^. . 3 controlled sovereign, in its powers? If the whole bank, with 
J all its property and boainess, *belonged to the United Btates, it would 
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not, therefore, be exempted from the taxation of the states. To this 
purpose, the United States and the several states must be considered 
as soveFeign and independent; and the principle is clear, that a sovereign 
putting his property within the territory and jurisdiction of another sove- 
reign, and of course, under his protection, submits it to ther ordinary taxa- 
tion of the state, and must contribute fairly to the wants of the revenue. 
In other words, the jurisdiction of the state exteiids over all its territory, 
and everything within or upon it, with a few known exceptions. With a 
view to this principle, the constitution has provided for those cases in which 
it was deemed necessai^ and proper to give the United States jurisdiction 
within a ktate, in exclusion of the state authority ; and even in these cases, 
it w^iil be seen, it cannot be done, without the assent of the state. For a seat 
of government, for foits, arsenals, dock-yards, &c., the assent of the state 
to surrender its jurisdiction is required ; but the bank asks^no consent,, and 
is paramount to all state authority, to all the rights of territory, and demands 
of the public revenue. We have not been told, whether the banking- 
houses of this corporation, and any other real estate it may acquire, for the 
accommodation of its affairs, are also of this privileged order of property. 
In principle, it must be the same ; for the privilege, if it exists, belongs to 
^the cori)oration, and must cover equally all its property. It is understood, 
that a case was lately decided by the supreme court of Pennsylvania, and 
from which no appeal has been taken, on the part of the United ^States, ^^ . 
to this court, to show that United States property, as such, has no ^ 
exemption from state taxation. A fort, belonging to the federal government, 
near Pittsburgh, was sold by public auction ; the usnar auction duty was 
claimed, and the payment resisted, on the ground, that none could be exacted 
from the United States. The court decided otherwise. In admitting Loui« 
siana into the Union, and so, it is believed, with all the new states, it. is ex- 
prefssly stipulated, '* that no taxes shall be imposed on lands, the property of the 
United States." There can, then, be no pretence, that bank property, even 
belonging to the United "States, is, on that account, exonerated from state 
taxation.* 

3d. If, then, neither the nature of the property, nor the interest the 
United States may have have in the bank, will warrant the exemption 
claimed, is there anything expressed in the constitution, to limit and control 
the state right of taxation, as now contended for? We find but one limi- 
tation to this essential right, of which the states were naturally and justly 
most jealous. In the 10th section of the 1st article, it is declared, that ** no 
state shall, without the consent of congress, lay any imposts or duties on 
imports or exports, except what may be absolntely necessary f of executing 
its inspection iaws ;" and there is a like prohibition to laying any duty 
of tonnage. Here, thenj is the whole restriction or limitation, attempted to 
be^ imposed by the constitution, on the power of the states to raise revenue, 
drecisely in the same manner, from the same subjects, and to the same extent, 
that any sovereign and independent *state may do ; and it never was r^i^ .^' 
understood by those who made, or those who received, the coustitu- *■ 
tiou, that any further restriction ever would, or could, be imposed. This 
subject did not escape either the assailants or the defenders of our form of 
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goyemment ; and tlieir afgaments and oommentaries upon the instrnment 
OQght not to be disregarded, in fixing its construction. It was f oreseen, and 
objected by its opponents, that under the general sweeping power given to 
congress, '< to make all laws which shall be necessary and proper, for carry- 
ing into execution the foregoing powers," Sbc, the states might be exposed 
to great dangers, and the most humiliating and oppressive encroachments, 
particularly in this very matter of taxation. ' By referring to the Federalist, 
the great champion of the constitution, the objections will be fouifd stated, 
together with the itnswers to them. It is again and again replied, and most 
solemnly asserted, to the people of these United States, thAt the right 
of taxation .in the states is sacred and inviolable,'witb '" the sole exception of 
duties on imports and exports ;" that 'Hhey retain the authority in the most 
absolute and unqualified sense ; and that an attempt on the part of the 
national government to abridge them in the exercise of it, would be a violent 
assumption of power, unwarranted by any article oip>' clause of its constitu- 
tion." With the exception mentioned, the federal and stat^ powers of 
tatation are declared to be concurrent ; and if the United States are justified 
in taxing state banks, the same ieqnal and concurrent authority will justify 
,,( 1 the state in taxing the Bank of the United States, or any *Qther 

^ bank. (a) The author begins No. 34, by saying, ''I flatter myself 
it has been clearly shown, in my last number, that the particular states, 
under the proposed constitution, would have co-equal authority with the 
Union, in the article of revenue, except as to duties on imports." Under 
such assurances from those who made, who recommended, and carried, the 
constitution, and who were supposed best to understand it, was it received 
and adopted by the people of these United States ^ and now, after a lapse 
of nearly thirty years, they are to be informed, that all this is a mistake, 
all these assurances are unwarranted, and that the federal government does 
possess most productive and important powers of taxation, neither on 
imports, exports or tonnage, but strictly internal, which are prohibited to 
the states. The question then was^ whether the United States should have 
any command of the internal revenue ; the pretension how is, that they shall 
enjoy exclusively the best portion of it. The question was then quieted, by 
the acknowledgment of a co-equal right ; it is now to be put at rest, by the 
prostration of the state power. The federal government is to hold a power 
by implication, and ingenious inference from general words in the constitu- 
tion, which it can hardly be believed would have been suffered in anexpresef 
grant. If, then, the pe^le were not deceived, when tiiey were told that, 
with the exceptions mentioned, the state .right of taxation is sacred an<{ 
moia-y inviolable ; and it be also true, *that the Bank of the United States 

^ cannot exist under the everoise of that right, the consequence oughts 
to.be, that the bank must not exist ; for if it can live only by the destruction ^ 
of such a right— if it can live only by the exercise of a po wer, which thia 
court solemnly declared to be a '* violent assumption of power, unwar^ 
ranted by any clause in the constitution "-r-we cannot hesitate to say, let it 
not live. 

But, in truth, this is not the state of the controversy. No such extremes 
txe presented for our choice. We only require, that the bank shall not 
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violate state rights, in establishing itself, or its branches ; that it shall be 
submitted to the jurisdiction and laws of the state, in the same manner with 
other corporations and other property; and all this maybe done, with<>ut rain« 
ing the instituiion, or destroying its national uses. Its profits will be dimin- 
ished, by contributing to the revenue of the state ; and this is the* whole 
effect that ought, in a fair and liberal spirit of reasoning, to be anticipated. 
But, at all events, we show, on the part of the state, a dear, general, absolute 
and unqualified right of taxation (with the exception stated) ; and protest 
against such a right being made to yield to implications and obscure con- 
structions of indefinite clauses in the constitution. Such a right must not 
be defeated, by doubtful pretensions of power, or arguments of convenience 
or policy to the government ; much less to a private coi*poration. It is not a 
little alarming, to trace the progress of this argument. 1. The power to 
raise the bank is founded on no provision of the constitution that has the 
most distant allusion to such an ^institution ; there is not a word in r^^^t. 
tliat instrument that would suggest the idea of a bank, to the most ^ 
fertile imagination ; but the bank is created by implication and oonstrao- 
tion, made out by a very subtle course of reasoning ; then, by another 
implication, raised on the former, the bank, thui creature of construction, 
claims the right to enter the territory of a state, without its assent ; to carry 
on its business, when it pleases, and where it pleases, against the will, and 
perhaps, bx contravention of the policy, of the sovereign owner of the soil. 
Having such great success in the acquirement of implied rights, the experi- 
ment is now pushed further ; and not contented with having obtained two 
rights in this extraordinary way, the fortunate adventurer assails the sove- 
reignty of the state, and would strip from it its most vital ted essential 
power. It is thus* with the famous fig tree of India, whose branches shoot 
from the trunk to a considerable distance ; then drop upon the earth, where 
they take root and become trees, from which also other branches shoot, and 
plant and propagate and extend themselves in the same way, until gradually 
a vast surface is covered, and everything perishes in the spreading shade/ 

What have we o^^osed to these doctrines, so just and reasonable? Dis- 
tressing inconveniences, ingeniously contrived ; supposed dangers ; fearful 
distrusts ; anticipated violence and injustice from the states, and consequent 
ruin to the bank. A right, to tax, is a right to destroy, is the whole amount 
of the ai^ument, hoiifever varied by ingenuity, or embellished by eloqueqoe. 



It is said, the states will abuse the power ; and its exercise will *pro- 
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duce infinite inconvenience and embarrassment to the bank. Now, if 
this were true, it cannot help our opponents ; because, if the states have the 
power contended for, this court cannot take it from them, under the fear 
that the^ may abi^ it ; nor, indeed, for its actual abuse ; and if they have 
it not, they may not use it, however moderately and discreetly. Nor is there 
any more force in the argument, that the bank property will be subjected to 
double or treble taxation. Each state will tax only the capital really 
employed in it ; and it is always in the power of the bank, to show how its 
capital is distributed. But it is feared, the capital in a state may be taxed 
in gross ; and the individual stockholders also taxed for the same stock. Is 
this Common case of a double taxation of the same artiole, to be a cause of 
alarm now ? Our revenue laws abound with similar oases ; they arise out 
of the very nature of our double government. So says the Federatist ; and it 
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is the first time it has been the ground of compUint. Poll taxes are paid to 
the federal and state govermnenta ; licenses to retail spirits ; land taxes ; 
and the whole round of internal duties, over which both goyemments have 
a concurrent, and, until now, it was supposed, a co-equal right. Were not 
the state banks taxed by the federal, and also by the state goyemments ; in 
some^ hj a bantu for the charter ; in others, directly and annually ? The 
circumstance, that the taxesgo to different 'governments, in these cases, is 
wholly immaterial to those who pay; unlessHt is,- that it increases the danger 
of excess and oppression. It is justly remarked, on this subject, by 
^ ^ *the Federalist, that oar security from excessive burdens on any 

-■ source of revenue, must be found in mutual forbearance and discre- 
tion in the use of the power ; this is the onjly security, and the authority of 
this court can add nothing to it. When that fails, there is an end to the 
confederation, which is founded on a reasonable and honorable confidence in 
each other. 

It has been most impressively advanced, that the states, under pretence 
of taxing, may prohibit and expel the banks ; that in the full exercise of tbis 
power, they may tax munitions of war ; ships, about to sail, and annies on 
their march ; nay, the spirit of the court is to be aroused by the fear that 
judicial proceedings will also c^e under this all-destroying power. Loans 
may be delayed for stamps, and the country ruined for the want of the' 
money. But whenever the states shall be in a disposition to uproot the 
genentl government, they will take more direct and speedy means ; and until 
they have this disposition, they will not use these. What power may not be 
abused ; and whom or what shall we trust, if we guard ^ourselves with this 
extreme caution? The common and daily intercourse between man and 
man ; all our relations in society, depend upon a reasonable confidence in 
each other. It is peculiarly the basis of our confederation, which lives not 
a moment, after we shall cease to tmst each other. If the two governments 
are to regard each other as enemies, seeking opportunities of injury and dis- 
tress,' they will not long continue friends. This sort of timid reasoning 
about the powers of the government, has not escaped the authors so often 
^ , alluded 'to ; who, in their Slst number, treat it very properly. Surely,. 

J the argument is as strong against giving to the United States the 
power to incorporate a bank with branches. What may be more easily, or 
more extensively abased ; and what more powerful engine can we imagine 
to be brought into openition against the revenues an4 rights of the states? 
If the federal government must have a bank for the purposes of its revenue, 
all collision will be avoided, by establishing the parent bank in its own 
di^ct, where it holds an exclusive jurisdiction ; and planting its branches 
in such«states as shall assent to it ; and using state banks, where subh assent 
cannot be obtained. Speaking practically, and by our experience, it may be 
safely asserted, that all the uses of the bank to the government might be 
thus obtained. Nothing would be wanting but profits and large dividends 
to the stockholders, which are the real object in this contest. Whatever 
may be the right of the United States to establish a bank, it cannot be better 
than that of the states. Their lawful power to incorporate such institutions 
has never yet been questioned ;. whatever may be in reserve for them, when 
it may be found ** necessary and proper" for the interests of th^ national 
bank to crush the state institutions, and curtail the state authority, Grant- 
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ing, that these rights are equal in the two goventments ; and that the (tove- 
reignty of the state, within its temtory, over this sabject,.i8 hnt't equal to 
that of the United States ; and that all sovereign power remains undiniinished 
in the states, except in those cases in whieh it has, by the constitution, been 
^expressly and exclusively transferred to the United States : the sever- r«».. 
eign power of taxation (except on foreign commerce) being, in the Ian-. ^ 
gi:^age of the Federalist, co-equal to the two governments ;• it follows, as a 
direct and necessary consequence, that having equal powers to erect banks, 
and equal powers of taxation o^ property of that description, being neither 
imports, exports or tonnage, whatever jurisdiction the federal government 
may exercise in this respect, oyer sl bank created by aBtate, any state may 
exercise over a bank created by the. United States. Now, the feden^ 
govcrnmeht had assumed the right of taxing the state banks, precisely in the 
manner in which, the state of 'Maryland has proceeded against th0 Bank of 
the United States ; and as this right has nevi^ been resisted or questioned,' 
it may be^ taken to be admitted by both parties; and mus^ be equal and 
common. to both parties, or the fundamental prineiples of our isonfederation 
have been strangely mistaken, or are to be violently overthrown. It has 
also been t^uggested, that the bank may claim a protection from this tax, 
under that clause of the constitution, which prohibits the states from passing,, 
laws, wl^ich shall impair the obligation of contracts^ The' charter is said to 
be the cpntract between the government and the stockholders ; and the Jh- 
terests oiP the latter wiU be injured by the tax which reduces their profits. 
Many answers offer themselves to this agreement. In the first place, the 
United States oannot, either by a direct law,, or by a contract with, a. third 
party, take away any right from the states, notrgranted by the oopstitu- 
tion ; they *cannot do, doUaterally and by implication, what oannot be r*q^o 
done directly. Their cohtrapts must conform to the constitution, and *- . 
not the constitution to their contracts. If, therefore, the states have, in 
some other way, parted with this right of taxation, they cannot be deprived 
of it, hy a contract between other parties. Und^ this doctrine, the United 
Sitates inight contract away every right of every state ; and any attempt to 
resist it, would be called a violation of the obligations of a contrsict. Again, 
the United States have no more right to violate contracts than the states, and 
surely, they never imagined they were doing -so, when they taxed so liberally 
the stock of the state banks. Again, it might as well be said, that a tax on 
real fstate, imposed after a sale of it, and not then perhaps contemplated, or 
hew duties imposed on merchandise, after it is ordered, "folate the contract 
between the vendor and the purchaser, and diminishes the value of the pro- 
perty. In fact, all contraots in relation to property, subject to taxation, are 
presumed toliaye'^in view the probability or possibility that they wiU bd 
taxed ; and the happening of the event never- was imagined to inteif ere with 
tfae contract, or its Uwful obligations. 

* The Attam4y'^Qmer€U, for the plaintiff in error, argued : 1. That the 
power pf congress to create a bank ought not now to be questioned, a^ter 
: its- exercise ^ver since the establishment of the constitution, sanctioned by 
every department of the government : by the legislature^ in the charter of 
th^ bankj and other laws connected with the incorporation ; by thci r^oKo 
^executive,, in its assent to those laws ; and by thd judiciary, in carry- ■- 
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ing them into effect. Atte^ a lapse of time, and so many coiicarrent acts of 
the puhlic authorities, this ezercise of pqwer inust be considered as ratified 
by the voice of the people, and sanctioned by precedent. In the exercise 
of ccjiminal jadicatore, the question, of constitntionality could not have been 
overlooked by the courts, who have -so often inflicted punishment for acts 
which would be no crimes, if these laws were repugnant to the fundamental 
law. . '^ 

2.^ The power to establish .such a corporation is implied, and involved in 
the grant oj specific powers in the constitution ; because the and involves the 
means necessary to carry it into effect. iA power without the means to use 
it, is a nullity. But we are not driven to seek for this power in implicatiou: 
because the constitution, after enumerating certain specific powers, expressly 
gives to congress the power '* to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and all other pow- 
ers vested by this constitution in the government of the United States, or 
or in any department or officer thereof .'^ . If, therefore, the act of congress 
establishing the bank was necessary and proper to carry into execution any 
one or more of the enumerated powers, the authority to pass it is expressly 
delegated to congress by the constitution. We contend, that it was neces- 
' sary and proper to carry into execution several of the enumerated powers, 
^suoh as the powers of levying and collecting taxes throughout this widely- 
\toKAi ©attended empire ; of paying ♦the public debts, both in the United 
* States and in foreign countries ; of borrowing money, at home, and 
abroad ; of regulating commerce with foreign nations, and among the seve- 
ral states ; of raising and supporting armies and a navy ; and o% carrying 
on war. That banks, dispersed throughout the country, are appropriate 
means of carrying into execution all these powers, cannot be denied. Our 
history furnishes abundant experience of the utility of a national bank as an 
^instrument of finance. It will be found in ,the aid derived to the public 
cause from the Bank of North America, established by congress, during the 
war of the revolution ; in the great utility of the former Bank of the United 
States ; and in the necessity of resorting to the instrumentality of the banks 
incorporated by the states, during the interval' between the expiration of 
the former charter of the United States Bank, in 1811, and the establishment 
of the present bank in 1816 ; a period of war, the calamities of which were 
greatly aggravated by the want of this convenient instrument of finance. 
Nor is it required, that the power of establishing such a moneyed corporation 
should be indispensably necessary to the execution of any of the specified 
pqweris of the government. An interpretation of this clause of the consti- 
tution, so strict and literal, would render every law which could be passed by 
congress unconstitutional ; for of no particular law can itbe predicated, that 
it is absolutely and indispensably necessary to carry into effect any of the 
specified powers ; since a different law might be imagined, which cbuld 
^ y be enacted, tending to the same object, though *not equally well 
-*^ adapted to attain it. As the inevitable consequence of giving this 
very restricted sense to the word '"necessary," would be to Sknnihilate 
the very powers it professes to create ; and as so gross an absurdity cannot 
be imputed to the framers of the constitution, this interpretation must be 
rejected. 

Another npt less inadmissible consequence of this construction is, that it 
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18 tatal to the permanenoy of the constitutional powers ; it makes them de* 
pendent for their being, on extrin^io oiroamstances, which, as these are per- 
petually shifting and changing, must produce correspondent changes in the 
.essence of the powers on which they depend. 'But surely, the constitution- 
ality of any act of congress cannot depend upon such circumstances. They 
are the subject of legislative discretion, not of judicial cognisance. Nor 
does this position conflict -frith the doctrine of the court in Sturges v. Cravm- 
inshield (an^ p. 122). The court has not said, in that case, that the powers 
of congress are shifting powers, which may or may not be constitutionally 
exercised, according to extrinsic or temporary circunistances ; but it has' 
merely determined, that the power of the state legislatures over the subject 
of bankruptcies is subordinate to that of congress on the same 8ubject,*and 
cannot be- exercised so as to conflict with the uniform laws of bankruptcy 
throughout the Union which congress may establish. The power, iii this 
instance, resides permanently in congress,' whether it chooses to exercise it 
or not ; but its exercise on the part of the states *i8 precarious, and 1-4105 a 
dependent, in certain respects, upon its actual exercise by congress. ^ 
The convention well knew that it was utterly vain and nugatory, to give to 
congress, certain specific powers, without the means of enforcing those pow; 
ers. .The auxiliary means, which are necessary for this purpose, are those 
which are useful and appropriate to produce the particular eud. " Nec^sary 
and proper" are, then, equivalent to needful and adapted ; such is the pop- 
ular sense in which the word necessary is sometimes used. That use of it is 
confirmed by the best authorities among lexicographers ; among other def- 
initions of the word "necessary," Johnson gives ** needful.;'* and he defines 
"need," the rodt . pf the latter, 1)y the words," want, occasion." Is a law, 
then, wanted, is there bccasioii for it, in order to carry into execution any of 
the enumerated powers of the national government ; congress has the power 
of passing it. To make a law constitulional, nothing more is necessary than 
that it/ should be fairly adapted to carry into effect some specific power 
given to congress. This -is the only interpretation which ean.give effect to 
this yital clause of the constitution ; and being consistent with the rules of 
£he language, is not to be rejected,' b^ecause there is another interpretation, 
equally consistent with the same rules, but wholly inadequate to convey 
what must have been the intention of the convention. Among the multitude 
of means to carry into execution the powers expressly given to the national 
government, congress is to select, from t^me to time, such as are most fit for 
the purpose. It would'have Seen impossible *to enumerate them all riiogi^ 
in the constitution ; and a specification of some, omitting others, *- 
would have been wholly useless. The court, in inquiring whether congress 
had made a selection of constitutional means, is to compare the law in ques- 
tion with the powers it is intended to carry into execution ; not in ordoi'to 
ascertain whether othier or better means might have been selected,, for tJUkt 
is the legislative province, bat to see whether those which have been chosen 
havc/a natural connection with any specific power ; whether they are adapted 
to give it effect ; whether they are appropriate means to an end. It cannot 
be denied, that this is the character of the Bank of the United States. But 
it is said, that the government might use private bankers, or the banks in- 
corporated by the states, to carry on their fiscal operiations. This, however, 
presents a mere question of political expediency, whichy it is repeated, is 
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exclnsiyelj for legislative oonsiderauon ; which has been detemuned by the 
legislative wisdom ; and cannot be reviewed by the coart. 

It •is ol^ted, that this act creates a corporation ; whioh^ being an exercise 
of a f andament»l power of eovereigQty, can only be claimed by cdngress^ 
vnder their grant of specific powers. Bat to have ennm^mted the power of 
establ^hing corporations, among the specific powers of eongress, would have 
been to change the whole plan of the constitution ; ^to destroy its simplicity, 
and load it with all the complex details of a code of private jarisprndencel 
The power of establishing corporations is not one of the ends of government ; 
"^dfifi! ^^ ^ ^"^y ^ ^^'^ ^^ means for accomplishing its 'ends. 'An epumera- 

^ tion *of this particular class of means, ~^omiUiiig all others, would 
have been a useless anomaly in the. constitution. It is. admitted, that this is 
an aot of sovereignty, and so is any other law ; if th^ authority of estab- 
lishing corporations be^ a sovereign power, the United States are sovereign, 
as to all the powers specifically given to their government, and as td all 
others necessary and proper to carry uito effect those specified. If the 
power of chartering a corporation be necessary and proper for this purpose, 
congress has it to an extent as ample as any other sovereign legislature. 
Any government of limited sovereignty can create corporations only with 
reference to the limited powers that government possesses. The inquiry 
then reverts, whether the power of incorporating a banking company, be a 
necessary and proper means of executing the specific powers of the national 
government. The immense powers inconteistably given, show that there was 
a disposition, on the part of the people, to give ample means to cany those 
powers into effect. A state can create a corporation, in virtue of its sov- 
ereignty, without any specific authority for that purpose, conferred in the 
state constitutions. TJie United States are sovereign as to certain specific 
objects, and may, therefore, erect a corporation for the purpose of effecting 
those objects. If the incorporating power had been expressly granted.as an 
end, it would have conferred a power not intended ; if granted as a mean^, 
it would have conferred nothing more than was before given by necessary 
implication. 

Nor does the rule of interpretation we contend for, sanction any usurpa^ 
tion, on the part of the national government ; since, if the argument be, 
*350l ^^^ the ^implied powers of the constitution may be assumed and ex- 

-* ercised, for purposes not really connected with the powers specifically 
granted, under color of some imaginary relation between them, the answer 
is, that this is nothing more than argiiing from the abuse of constitutional 
powers, which would equally apply against the use o7 those that are confess- 
edly granted to the national government ; that the danger of the a'buse will 
be checked by the judicial department, which, by companng the means with 
the proposed end, will decide whether the xsonnection is real, or assumed as 
the pretext for th^ usurpatiou of powers not belonging to the government; 
and that, whatever may be the magnitude of the danger from this quarter, 
it is not equar to that of annihilating the powers of the government, to 
which the opposite doctr^ie would inevitably tend. 

3. If, then, the establishment of the parent bank itself be constitutional, 

the right to establish the branches of that banl^ in the- different states of the 

Union follows, as an incident of the principal power. The expediency of 

^ this ramificatipn, congress is alone to determine. To confine the operation 
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of the bank to the district of Columbia, w&ere pongreM has t&e ezclusiTe 
power of legislation, woald be as absurd as 16 confinei the oonrts of the 
United States to this district. Both institutions are if anted, wherever the 
administration of justice, or of the revenue, isVanted. The right, then, to 
establish these bi^anches, is a ne.<$essary part of the meana. Tliis right is not 
delegated by congress to the parent bank. The act of congress for the 
^establishment of offices of discount *and deposit, leaves the time and r^oAn 
place of their establishment to the directors, as a matter of detail. '- 
When ei^tabiished, they rest, not on the authority of th^ parent bank, but on 
the authority o{ congress. „ . 

4. The only remaining question is, whether the act of the state of Mary- 
land, for taxing the bank thus incorporated, b^ repugnant to the constitu- 
tion of the United States? We insist, that any such tat, by authority of a 
state, would be unconstitutional, and that this act is so, from its peculiar 
provisions. But it ^objected, that, by the 10th amendment of the constitu- 
tion, all powers not expressly delegated to the United States, nor prohibited 
to the states, are reserved to the latter. It is said, that this being neither 
delegated to the one, nor prohibited to the other, must be reserved : and it is 
is also -said, that the only prohibition on tl^e power of state taxation, which 
doe» exist, excludes this case, and thereby leaves it to the original power of 
the states. The only prohibition is, as to laying any imposts, or duties on 
imports and exports, or tonnage duty, and this, not being, a tax of that oharao- 
ter, is said not to be within the terms of the prohibition ^ and consequently, 
it remains under the authority of the states. But we answer, tliat this does 
not contain the whole sum of constitutional restrictions on the authority of 
the states. There i» another clause in the constitution, which has the effect 
of a prohibition on the exercise of their authority, in numerous cases. The 
6th article of the constitution of the United States declares, that the laws 
made in pursuance of it, " shall be the supreme law of the land, anything in 



the constitution, or laws of *any state to the contrary notwithstand- 
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ing." By this declaration, the states are prohibited from passing any 
acts which shall be repugnant to a law. of the United States. The court hail 
already instructed us in the doctrine, that there are certain powers, whioh, 
from their nature, are exclusively vested in congress, (a) So, we contend 
here, that . the only ground on which the constitutionality of the bank is 
maintainable, excludes all interference with the exercise of the power by 
the states. This ground is, that the bank, as ordained by congress, is an 
instrument to carry into execution its specified powers; and in order to 
enable this instrument to operate effectually, it must be under the direction 
of a single head.^ It cannot be interfered with, or controlledin any manner, 
by the states, without putting at hazard the accomplishment of the end, of 
which it is but a means. But the asserted power to tax any of the institu- 
tions of the United States, presents directly the question of the supremacy 
of their laws over the state laws. If this power really exists in the states, 
its natural and direct tendency is to annihilate any power which belongs to 
congress, whether express or implied. All the powers of the nationaj gov- 
ernment are to be executed in the states, and throughout the states ; and if 
the state legislatures can tax the instruments by which those powers are 

(a) See Sturges e. CrowninshiclU, anU, p. 128. 
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eare&nted, ihoy may . entirely defeat the exeoatioii of the powen. If they 
may tax an in8titnti<m of finance, they may tax the proceedings in the courts 
*SA2l ^^ ^® United States. If they may *tBX to one degree, they may tax 
•'to any degree ; and nothing bat their own discretion can impose a 
limit npon this exercise of ^^rr^Kithprity. They may tax both the bank 
and the .courts, so as to ekp^ diem from the states. But, surely, the f ramers 
of the ponstitntion did uiot intend, that the exercise of all the powers of the 
national government should depend upon the discretion.of the state govem- 
xnentQ. This waft the vice of the former confederation, which it was the 
object of the new Constitution to eradicate^, .-It is a direct collision of powers 
between the two governments. Congress says, there shall be a branch of 
the bank in the state of Maryland ; that aitate says, there shall not. Which 
power is supreme? 'Besides, the charter, which vis a contract between 
the United States and the corporation, is violated l>y this act of Maryland. 
A new condition is annexed by a sovereignty which was no party to the 
contract. The franchise, or corporate capacity, is taxed by a legislature, 
between whom and the object of taxation there is no 'political connection. 

JbneSy for the defendants in error, contended : 1. That/this was to be 
considered as an open question, inasmuch as it had never before been sub- 
mitted to judicial determination. The practice of the government, however 
inveterate, could never be considered as sanctioning a manifest usurpation ; 

. still less, could the practice, under a constitution of a date so recent, be put 
in competition with the contemporaneous exposition of its illustrious authors, 
♦^flql *® recorded for our instruction, in the" Letters of Publius," *or tiie 
■• Federalist. The interpretation of the constitution, ^hich was con- 
tended for by viie state of Maryland, would be justified from that text-book, 
containing a cpmmentaiy, such as no other age or nation furnishes, np9n its 
public law. 

It is insisted, that the constitution was formed and adopted, not by thu 

- people of the United States at large, but by the people of tiie respective 
states. Tosnppose, that the mere proposition of this fundamental law threw 
the American people into one aggi^gate mass, Vould be to assume what the 
instrument itself does not profesis to'*establish. It is, therefore, a compact 
between the states, and all the powers which are not expressly relinquished 
by it, are reserved to the states. We admit, that the 10th amendment to 
the constitution is merely declaratory ; that it was adopted ex abundanti 
cautela ; and that with it, nothing more is reserved, than would have been 
reserved without it. But it is contended, on the other side, that not only 
the direct powers, but all incidental powers, 'partake of the supreme power, 
which is sovereign. This is an inherent sophism in the opposite ^ argument, 
which depends on the conversion and ambiguity of terms. tVhat is meant 
by sovereign power ? It is modified by the terms of the grant under which' 
it was given. They do not import sovereign power, generally, but sovereign 
power, limited to particular cases ; and the question again recurs^ whether 
sovereign power was given in this particular case. Is it true, that by con- 
ferring sovereign powers on a limited, delegated govemtaent, sovereign 
*Sfl4l '^^°'' *^ ^^ granted ? Is there no restriction *as to the means of 
•* exercising a general power ? Sovereignty was vested in the former 
^nfeden^tion^ as fully as in the present national government. There., was 
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nothing whioh forbade tlie old confederation from taxing the people, ezoept 
that time modes of raieing revenae were pointed oat, and they opold reson 
to no other. Ail the powers given to congress, under that system, except 
taxation, operated as directly on the people, as the powers given to Uie pres- 
ent government. The oMurtitntion does not profess to presorihe tho ends ' 
merely for whioh the, government was instituted, but also to detail the most, 
important means by whioh they were to be accomplished. '* To levy and^ 
collect Uxes," <* to borrow money," ''to pay the public debts," *' to raise and 
support armies," " to provide and maintain a navyj" are not the ends for 
which this or any other just government is established. If a banking cor- 
poration can be said to be involved in either of these means, it must be as 
an instrument to collect taxes, to borrow money, and to pay the public 
debts. Is it such an instrument ? It may, indeed, facilitate the operation 
of other financiai institutions ; but in its proper and natural character, it is 
a commercial institution, a partnership, incorporated for the purpose of 
earrying on the trade of banking. But we contend, that the government 
of ^e Ubited States must confine themselves, in the collection and expendi- 
ture of revenue, to the means which are specifically enumerated in the con- 
stitution, or SBOh auxiliary means as are naturally connected with the speci- 
fic means. But what natural connection is there between *the col- r^oaK 
lection of taxes, and the incorporation of a company of bankers? > * 
Can it possibly be said, that beoause congress is invested with the power of 
raising and supporting armies, that it may give a charter of monopoly to a 
trading corporation, as a bounty for enlisting men ? Or that, under its 
more analogous power of regulating commerce, it may establish an East or 
a West India company, with the exclusive privilege of trading with those 
parts of the world ? Can it establish a corporation of farmers of the rev- 
enue, or burden the internal industry of the states with Vexatious monop- 
olies of their staple productions ? There is an obvious distinction between 
those means which are incidental to the particular power, which follow as a 
corollary from it, and those which may be arbitrarily assumed as convenient 
to the execution of the power, or usurped under the pretext of necessity. 

For exiEunple, the power of coining money implies the power of estab- 
lishing a mint. The power of lajring and collecting taxes implies the power 
of regulating the mode of assessment and collection^ and of appointing 
revenue officers ; but it does not imply the power of establishing a gpeat 
banking corporation, branching out into every district of the country, and 
inundating it with a flood of paper-money. To derive such a ti*emendons 
authority from implication, would be to change the subordinate into funda- 
mental powers ; to make the implied powers greater than those which are 
expressly granted ; and to change the whole scheme and theory, of the govern- 
ment. It is well known, that many of the powers which are expressly r«o aa 
^granted to the .national government in the constitution, were most *- 
reluctantly conceded by the people, who were lulled into confidence, by the 
assurances of its advocates, that it contained no latent ambiguity, but was to 
be limited to the literal terms of the grant : and in order to quiet all alarm, 
the roth article of amendments was added, declaring ''that the powers not 
delegated to the United States by the constitution, nor prohibited by it to 
the states, are reserved to the states respectively, or to the people." It 
would seem, that human language could not famish words less liable to mit- 
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oonstniction ! But it is contended, that the powers expressly granted to tlA 
nationid government in the oonstitution, areenlarge4.to an indefinite extent, 
by the sweeping claose, authorizing congress to make all laws which shall be 
necessary and propw for carrying into execution the powers expressly dele- 
gated to the national govemineji^t, or any of its departments or offieers. 
Now, we ii^ist, that this clause shows that the intention of the |x>nventkm 
was, to deJBihe the powers of the government with the utmost precisidn and 
accuracy. The creation of a sovereign legidatur^ implies an authority to 
pass laws to execute its given powers. This clause is nothing more' than ' a 
declaration of the authority of congress to make liws, to execute the powers 
expressly gninted to it» and the other departments of the govermnent. But 
tiiie laws which they are authorized to make, are to be such as are necessary 
and proper for this purpose. No terms oouid be found in the language, 
4tQatji more absolutely excluding a general and unlimited discretion than 

^ *these. It is not ** necessary or proper,'' but '^ necessary and proper." 
The means used must have both these qualities. It must be, not merely 
convenient — ^fit— adapted— proper, to the aiooomplishment of the end in 
'view ; it must ' likewise be necessary for the accomplishment of that end. 
Many nieans may be proper, which are not necessary ; because the end may 
. be attained without them. The word '* necessary," is said to be a synonyms 
of ^' needful" But both these words are defined ^* indispensably riBiqnisite ;" 
and, most certainly, this is the sense in which the word " necessary <" is used 
in the conntitution. To give it a more lax sense, would be to alter the whole 
character of the govemmenl as a sovereijgnty of limited powers. This is 
not a purpose for which violence should bd done to the obvious and natural 
sense of any terms, used in an instrument drawn up with gref^t simplicity, 
and with extraordinary precision. The only question, then, on this branch 
of the ai'gument, will be, whether the establishment: of a banking corpora- 
tion be indispensably requisite to execute any of the express powers of the 
government? So far as the interest of the United States is concerned, as 
partners of this company of bankers, or so far to the corporation may be 
regarded as an executive officer of the government, acquiring real and per- 
sonal property in trust for the use of the government, it may be asked, what' 
right the United States have to acquire property of any kind, except that 
purchased by the consent of the legislature of the state in which such pro- 
perty may be, for the erection of forts, magazines, Vbc.; and ships or muni- 
*368l ^^^^^ *^^ ^^^> constructed or purchased by the United States, and the 

^ public treasure? Their right of acquiring property is absolutely 
limited to the subjects specified, which were the only means, of the nature 
of wealth or property, with which the people thought it necessary to invest 
them. The people never intended they should become bankers* or traders of 
any description. They meant to leave to the states the power of regulating 
the trade of banking, and every other species of internal industry ; subject 
merely to the power of congress to regulate foreign commerce, and Jbhe com- 
merce between the different states, with which it is not pretended, that this 
asserted power is connected. The trade of bantog, within the particular 
states, would then eithar be *eft to regulate itself j and carried on as a branch 
of private trade, as it is in many countries ; or banking companies would be 
incorporated by the state legislatures to carry it on, as has been the osage 
of this country. But in either case, congress would have nothing to do with 

182 



1819] OF THE UNITED STATES. »68 

M cOnUoch ▼. MaiylAnd. 

I • 

the subject. The power ol creatiDg corporations is a distinct sovereign 
power, applicable to a great variety of objects, and not being expressly 
granted to congress for this, or any other object, cannot be assumed by ini- 
plication. If it might be assumed for this purpose, it might also be exer- 
cised to create corporations for the purpose of constructing roads and canals ; 
a power to construct! which has been also lately discovered among other 
secr9ts of the constitution, developed by this dangerous doctrine of implied 
powers. Or it might be exercised to establish great trading luonopolies, 
^or to lock up the property of the country in mortmain, by some rm^ag 
strained connection between the exercise of such powers, and thosb '- 
expressly given to the government. 

3. Supposing the establishment of such a banking corporation, to be im- 
plied as one of the means necessary and proper to execute the powers ex- 
pressly granted to the national government, it is contended by the counsel 
opposed to us, that its property yi exempted, from taxation by the state 
governments, because they cannot interfere with the exercise of any of the 
powers, expreiss or implied, with which congress is invested. But the radi- 
cal vice of this argument is, that the taxing power of the states, as it would 
exist, independent of the constitution, is in no respect limited or controlled 
by that supreme law,, except in the single case of imposts and tonnage 
duti<;s, which the states cannot lay, unless for the purpose of executing their 
inspection laws. But their power of - taxation is absolutely unlinuted in 
.every other respect. Theii* power to tax the property of this corpbratipn 
cannot be denied^ without at the same time denying their right to tax any 
property of the United States. The property of the 'bank cannot be more 
highly privileged than that of the government. But they are not forbidden 
from taxing the property of the government, and therefore, cannot be- con- 
structively, prohibited from taxing that of the bank Being prohibited 
from taxing exports and imports, and tonnage, and left free from any 
other prohibition, in this respect ; they ^ay tax everything else but ex- 
|k>rts, imports and tonnage. The authority of *''the Federalist" r^o^n 
is express, that the taxing power of congress does not exclude ^ 
that of the states over any other objects except these. If, then, the 
exercise of the tax^ig power of coi!iflpress does not exclude that of the states, 
why should the exercise of an^ other power by congress, exclude the power 
of taxation by the states ? If an express power will not exclude it, shall an 
inplied power have that effect ? If a poWer of the same kind will not ex- 
clude it, shall a power of a different kind ? The unlimited power of taxation 
results from state sovereignty. It is expressly taken away only in the par- 
ticular instances mentioned. Shall others be added by implication ? Will 
it be pretended, that there are two species of sovereignty in our government? 
Sovereign power is absolute, as to the objects to which it may be applied. 
But the sovereign power of taxation in the states may be applied to all other 
objects, except imposts and tonnage : its exercise cannot, therefore, be liuL- 
ited and controlled by the exercise of another sovereign power in congress. 
The right of botn sovereignties are co-equal and co-extensive. The trade 
of banking may be taxed by the state of Maryland ; the United States may. 
incorporate a company to carry on the trade of banking, which may estab- 
lish a branch in Maryland; the exercise of the one sovereign power, cannot be 
controlled by the exercise of the other. It can^no more be controlled in this 
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oase^ than if it wer^i the power of taxation in congress, whiph^was interfered 
"mth bj the power of taxation in the state, both being exerted cbnoorrently 
*37l1 ^^ ^^^ same object. In both *oases, matnal confidence, discretion and 
. ^ forbearance can alOne qualify the exercis^ of the conflicting power|^ 
and prevent die destmction of either. This is an anomaly, and^perhaps an 
imperfection j in our system of government.' But hmther congress^ nor this 
court, can correct it. That system was established by reciprocal conce^ions 
and compromises between the state and federal governments ; its harmoiiy 
can only be maintained in the same spirit. Even admitting that the prop: 
erty of 'the United States (such as they have a right to hold), their'forts and 
dock-yards, their ships and military stores, their archives and treasures, 
.public institutions of war, or revenue or, justice, are exempt^ by necessary 
implication, from itate taxation ; does it, therefore, follow, tW this corpo- 
ration, which is a partnership of bankers, is also exempt? They are not 
collectors of the revenue, any more than any slate bank or foreign bankers, 
whose agency the government may find it convenient to employ as deposi- 
taries of its funds. They may be employed to remit those funds from one 
•place to another, or to procure loans, or to buy and sell stock ; but it is Ui'a 
eommeroial, and not an administrative character,'^ that they are thus em- 
ployed. The corporate character with^hich these persons are clothed, does 
not emempt them from state taxation. It is the nature of their employment, 
as agents or ofiScers of the government, if anything, which must create the 
exemption. But the same employment of the state bank or private bankers, 
would equally entitle them to the same exemption. Nor can the exemption 
utotjai ^^ ^^® stock of this ^corporation .froiii state taxation, be olainied on 
^ the ground of the proprietary inter^t which the United States have 
in it as' stockholders. Their interest is undistinguishably blended with tl/e 
general capital stock ; if they will jnix .their funds with those of bankers, 
or engage as partners. in any^ther branch of cdmmerce, their sovereiga 
character and dignity are lost in. the mercantile bhar^ter >^hich they have 
assumed ; and their property thus etnployed becomes subject to Iqeal tax-, 
ation, like other capital employed in' trade. 

r 

f - .  

 -- .J <■ • • 

Martin, Attomey-Ckneral of Maryland.—!. Read several extracts from 
the Federalist, and the debates of the Virginia and^New Tork convention^, 
to show that the contemporary exposition of the constitution, by its authors, 
and by those who supported its adoption, was wholly repugntot to that 
now contended for by the counsel for the plaintiff in' error. That it was. 
then maintained, by the enemies of the constitntionj that it contain^ a vast. . 
variety of powers, lurking under the generality of its' phraseology, which*, 
would prove highly dangerous to the liberties of the people, and the rights, 
of the states, unless controlled by 'some declaratory amendme&t, which 
should negative their existence. This apprehension was treated as a dream 
of distempered jiealousy. The danger was denied to exist ; but to provide 
an assurance against the possibility of its Occurrence, the 10th amendment 
was added to. the constitution. This, however, could be considered as noth- 
ing more than declaratory of the sense of the people as to the extent of the 
^ , powers *confeiTed onthe.newgovempeht* We are now called upon 
J to apply that theory of interpretation, which was then i;ejected by the 
friends of the new constitution, and we arejbsked to engraft dpon it powers 
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of TMt extent, which were diticlahiied by them, and whioh if they had been 
fairly avowed at the time, woald have prevented its adoption. Before we 
do this, they mast, at least, be proved to exist, upon a candid examination 
of this instrament, as if it were now, for the first time, snbmitted to inter- 
pretation. Although we cannot, pcurhaps, be allowed to say, that the states 
have; been ** deceived in their grant ;" yet we may justly claim something 
like a rigorous demonstration of this power, which nowhere appears upon 
the face of the constitution, but which is supposed to be tacitly inculcated- 
in its general object and spirit. That the scheme of the f ramers of the con- 
stitution, intended to leave nothing to implication, will be evident, from the 
consideration, that many of the powers expressly given are only means to 
accomplish other powers expressly given. For example, the power to de- 
clare war involves, by iiecessary implication, if anything was to bc^ implied, 
the powers of raising aiid supporting armies, snd providing and maintaining 
a navy, to prosecute the war then declared. So also, as money is the sinew 
of war, the powers of laying and collecting taxes, and of borrowing money, 
are involved in that of declaring war. Yet all these powers are specifically 
epum^ated. If, then, the convention has specified some powers, which be- 
ing only means to accomplish the ends of government, might have l^een 
*taken by implication ; by what just rule 'of construction, are other r,^«.^^ 
sovereign powers, equally vast and important, to be assumed by im- I- 
plication ? ' We insist, that the only safe rule is, the plain letter of the con- 
stitution ; the rule whioh the constitutional legislators themselves have pre- 
scribe in the 10th amendment, which is merely declaratory ; that the pow- 
ers i^ot delegated to the United States, nor prohibited to the states, are re- 
served to the states respectively, or to the people. The power of establish- 
ing corporations is not delegated to the United States, nor prohibited to the 
individual states. It is, therefore, reserved to the states, or to the people. 
It is not expressly delegated, either as an end, or a meansj of national gov- 
ernment. It is not to be taken by implication, as a means of executing any 
or all of Xhe powers expressly granted ; because other means, not more im- 
portant or more ^sovereign in their character, are expressly enumerated. We 
still psist, that the authority of establishing corporations is one of the great 
sovereign powers of government. It may well exist- in the state govern- 
mfuts,' without being expressly conferred in the state constitutions ; be- 
Ciuse those governments have all the usual powers which belong to every 
political society, unless expressly forbidden, by the letter of the state consti- 
tutions, from exercising them. The power of establishing corporations has 
been constantly exercised by the state governments, and no portion of it has 
been ceded by them to the government of the United States. 

2. But admitting that congress has a right to incorporate a banking 



I company, as one of the means *nece8sary and proper to execute the 



[♦376 



specific powers of the national government; we insist, that the 
respective states have the right '4;o tax the property of that corporation, 
within their territory ; that the United States cannot, by such an act of 
incorporation, withdraw any' part of the property within the state from the 
grasp of taxation. It is not necessary for us to contend,* that any part of 
the public property of the United States, its munitions of war, its ships and 
treasure, are subject to state taxation. But if the United States hold shares 
in the stock of a private banking company, or any other trading company, 
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thiBir property Ib nQt exempt from taxation, in oommon witli the other 
oapita] stock of the oompany ; still lets^ can it oommonicate to the .shares 
belonging to prirate stockholders^ an immunity from local taxation. The 
right of taxation by the state, 'is co-exteniiTe with ail^]»iTate property 
within the state. Th^ interest of the United States yi this bank is private 
property, thoagh belonging to public persobSL It is held by the govermentj 
as an undivided interest with private stocUiolders. It is empli^yed i4 the 
same trade, subject to the same fluctuations of .value, and liable to- the same 
contingencies of profit and loss. The shares belonging to the United States, 
or pf any other stockholders, afe not subjected to direct taxation by the law 
of Mainland. The tax imposed, is a stamp tax upon the notes issued by a 
.banking-house within the state of HaryUmd. Because the TTnited States 
happen to be partially interested,- either as dormant or active partners, in 
that house, is no reason why the state should -refrain from laying a tax which 
^a^'Ol ^^^y have, otherwise, *a oonstitntional right to impose, any more than 

^ if they were to become interested in any other house of trade, wh:ch~ 
should issue its notes, or bilb of exchange, liable to a stamp duty, by^ law 
of the state. But it is said, that a right to tax, in this case, implies a right 
so destroy ; that it is impossible to draw the line of discrimination between 
a t^x fairly laid for the purposes of revenue, and one imposed for the pur- 
pose of prohibition. We answer, that the same objection would equally 
apply to the right of congress to tax the state banks ; since the same diffi- 
culty of discriminating oocuhb in the exercise of that right. The wh<de of 
this subject of taxation is full of difficulties, which the convention found it 
impossible to solve, in a .manner entirely satirfactory. The first attempt 
was to divide the subjects of taxation between the state and the national 
government. This being found impracticable or inconvenient, the state 
governments surrendered altogether their right to tax imports and exports, 
and tonnage ; giving the authority to tax all other subjects to congpress, but 
reserving to the states a .Concurrent right to tax the same subjects to an 
unlimited extent. This was one of the anomalies of the government, the 
evils of which must be endured, or mitigated by discretion and mutual 
forbearance. The debates in the state conventions show that the power of 
state taxation was understood to be absolutely unlimited, except as to 
imports and tonnage duties. The states would not have adopted the cou- 
Btitution, upon any other understanding. As to the judicial proceedings, and 
*3771 custom-house papers of the United States, they are *Aot property, 

^ by their very nalure ; they are not the subjects of taxation ; they are 
the proper instruments of national sovereignty, essential to the exercise of 
its powers, and in legal contemplation altogether extra-territorial as to state' 
authority. 

Piniiiey, for the plaintiff in error, inreply, stated : 1. That the cause must 
first be cleared of a question which ought not to have been forced into the 
argument — ^whether the act of congress establishing the bank was consistent 
witli the constitution ? This^ question depended both on authority and on 
principle. No topics to illustrate it could be drawn from the conf$5deration, 
since the present constitution was as different from that, as light from dark- 
ness. The former was a miere federative league ; an alliance offensive and 
defensive between the states, such as there had been many examples of in 
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the historj of the world. It had no power of coercion l^ut hj arms. Its 
radical vice$ and that which the new eonntitution was intended to reform, 
was legislation upon sovereign states in their corporate capacity. ' »But the 
constitution acts directly on the people, by means of powers .communicated 
directly from the people« No state, io its'^corporate capacity, ratified it; 
but it was proposed for adoption to popular conventions. . It springs from 
the people precisely as the state constitution springs from the people^ and 
acts on them in a similar manner, it wad adopted by them in the geographi* 
oal sectiote into Which the cojintry is divided. The federal powers are just 
as sovereign as those ol the states. The state sovereignties are not the 
authors *of %he constitution of the United States. They are preced- r«q<7o 
ing in point of time, to the natiomil sovereignty, but they are p&it* <- 
poued to it, in point of supremacy, by the will of the people. The means of 
giving efficacy to the sovereign authorities vested by the people in the 
national government, are those adapted to the end ; fitted to promote, and 
having a natural relation and connection with, the objects of that govern- 
ment. The constitution, by. which these authorities, and .the means of ex- 
ecuting them, are given, and the laws made in pursuance of it, ^jce declared 
to be the supreme law of the land ; and they would have been snch, irithojit 
the insertion of this declaratory clause; they must be supreme, or. they 
would be nothing. The constitutionality of the establishment of the bank, 
as one of the means necessary to carry into effect the authorities vested in 
the national government, is no longes^^ open question. It has been long 
since settled by decisions of the most revered authority, legislative, executive 
and judicial. A legislative construction, in a doubtful case, persevered in 
for a coui'se of years, ought to be binding upon the bourt. This, however, 
is not a question of construction iherely, but of political necessity, on which 
congress must decide. It is conceded, that a manifest usurpation cannot be 
maintained in this mode ; but, we contend, that this is snch a doubtful case, 
that congress may expound the nature and extent of the authority under 
which it acts, and that this practical interpretation has become incorporated 
into the constitution. There are two distinguishing points which entitle it 
to great res]>ect. The first is, that it «was a *< 
construction ; the second is, that it was made 
stitution themselves. The members of the convention who framed the 
constitution, passed into tlie first congress, by which the new government was 
organiased ; they niUHt liuve understood their own work. They detcrroined 
that the constitution gave to congress the power of incorporating a banking 
company. It was not required, that this power should be expressed in the text 
of the constitution ; it might safely be left to implication. An expressanthor- 
ity to erect eor|K>ratious generally, would have been perilous ; since it might 
have been constructively extended to the creation of corporations entirely 
unnecessary to carry into eff(H;t the other powers granted ; we do not claim 
an authority in this respect, beyond the sphere of the Hpecitic powers. The 
grant of an authority to erect certain corporations, might have been equally 
dangi*rous, by omitting to provide for others, which time and experience 
might show to be equally, and even more necessary. It is a historical fact, 
of great' importance in this discussion, that amendments to the constitution 
were actually proposed, in order to guard against the establishment of com- 
mercial monopolies. But if the general power of incorporating did not exist, 
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why; seek to qnalify it, or to guard against its abuse? The legislative |»re- 
eedoiit, estabHshed in 1791, has been followed up by a smes of acts of oon- 
gresi^ all confirming the authority. Political considerations alone might 
have .produped the refosal to renew the charter in IBll; at any rate, we 
know that they mingled themselves in the debate, and the determination. 
^  w *In 1816, a bill iras passed by the two houses of congress, incorpbi^t- 

-I ing a national bank ; to which the preedd^it refused his assent, upon 
political considerations only, waiving the question of constitutionality, as be- 
mg settled by contemporaneous exposition, and repeated subsequtat recogni- 
tions. In 1816, all branches of the legislature concurred in establishing the 
^orponition, whose chartered rights are now in judgment before the court. 
None of these measures ever passed «u6 Hhmtio; the proposed^incorpcntttion 
was always discussed, and opposed, and supported, on constitutional grounds, 
as well as oh considerations of political expediency. Congress laprirndfaeie 
a competent judge of its own constitutional powers. It is not, as in questions 
of privilege, the exclusive judge; but it must first decide, and that in a 
proper judicial character, whether a law is constitutional, before it is passed. 
It had an opportunity of exercising its judgment in this respect, upon the 
present subject, not only in the principal acts incorporating the former, and 
the, present bank, but in the various incidental statutes subsequently enacted 
on the same subject ; in all of which, the question of constitutionality was 
equally open to debate, but in none of which was it agitated. 

There are, then, in the present case, the repeated determinations of the 
three branches of the national legislature, confirmed by the constant acqui- 
escence of the state sovereignti^, and of the people, for a considerable 
length of time. Their strength is fortified by judicial authorft^y.\ The 
*<ifii1 ^^^^^^^^^ ^^ ^^^ courts, affirming the constitutionality of these *laws, 

^ passed, indeed, stib silentio ; but it was the duty of the judges, espe- 
cially in criminal cases, to have raised the question ; and we are to conelnde, 
from this circumstance, that no doubt was entertained respecting it. And 
if the question be examined on principle, it will be found not to admit of 
doubt. Has congress, abstractedlyj the authority to erect corporations ? 
This authority is not more a sovereign power, than many ^other powers 
which are acknowledged to exist, and which are but.means' to an end. All 
the ol}jects of the government are national objects, and the means are, and 
must be, fitted to accomplish them. These objects are enumerated in the 
constitution, and have no limits but the constitution itself. A more perfect 
union is to be formed; justice to be established; domestic tranquillity 
insured ; the conAmon defence provided for ; the general welfare promoted ; 
the blessings of liberty secured to the present generation, and to posterity.- 
For the attainment of these vast objects, the governmentis armed with pow- 
ers and. faculties corresponding in magnitude. Congress has power to lay 
and collect taxes and duties, imposts and excises ; to pay the debts, and pro- 
vide for the common defence and general welfare of the United States ; to 
borrow money on the credit of the nation ; to regulate commerce ; to estab- 
lish uniform naturalization and -bankrupt laws ; to coin money, and regulate 
the circulating medium, and the standard of weights and measures ; to 
establish post-offices and post-roads ; to promote the progress of science 
*S»<21' ^^^ ^^ useful arts, by granting patents and copyrights ; to constitute 

-I tribunals inferior to the supreme court, and to define '"and punish 
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offices against the law of nations ; to declare and carry on war ; to raise and 
support armies, and to provide and maintain a navy ; to discipline and gov- 
ern the land and naval forces ; to call forth the nutttia to execnte'the laws, 
suppress insurrections and repel invasions; to provide for organizing, arming 
and . disciplining the militia; to exercise exclusive legislation, in all.' cases, 
over the district where the seat of government is estalmshed, and over such 
other portions of territory as may be ceded to the Union for the erection of 
forts, magazines, &o.; to dispose of, and make all needful rules and regula- 
tions respecting, the territory or other property belonging to the United 
/States ; and to make all la^s which shall be necessary and proper for carry- 
ing into execution these powers, and all other powers vested in th@ national 
government, or any of its departments or officers. The laws thus made are 
declared to be the -supreme law of the land ; and the judges in every state 
are bound thereby, anything in the constitution or laws of any state -to the 
contrary nothwithstanding. Yet it is doubted, whether a government 
invested with such immense powers 'has authority to erect a corporation 
.within the sphere of its general objects, and in order to accomplish some of 
those objects I ll^e state powers are much less in point of magnitude, though 
greater in number ; yet *it is supposed, the states possess the authority of 
establishing corporations, whilst it is denied to the geveral government. It 
is conceded to the state legislatures, though not specifically granted, because 
it Is said to-be an incident of state sovereignty ; but it *is refused to r^ooo 
congress, because it is not specifically granted^ thoi^ It may be >- 
necessary and proper to execute the powers which are i^ecifioally granted** 
But the authority of legislation in the state government is not unlimited*; 
there are several limitations to their legislative authority^ First, from the 
nature pi all government, especially, of republican government, in which the 
residuary powers of sovereignty, not granted^ specifically, by inevitable 
implication, are reiierved to the people. Secondly, from the express iunita* 
tions contained In the state constitutions. . And thirdly, from the express 
prohibitionH to the states contained in the United States constitution. .The 
power of erecting corporations is nowhere expressly granted to the legisla- 
tures of the states in their constitutions ; it is taken by necessary implica- 
tion : but it cannot be exercised to accomplish any of the ends which are 
beyond the sphere of their constitutional authority. The power of erect- 
ing corporations is not an end of any ^vemment ; it is a necessary means, 
of accomplishing the ends of all go,y^]^ui^nts. It is an authority inherent 
in, and incident to, all sovereigiity; 

. The history of corporations will illustrate this position. They were 
transplanted from the Roman law into the common law of England, and all 
the municipal codes of modern Europe. From England, they were derived ■, 
to this country. , But in the civil law, a corporation could be created by a 
mere voluntary association of individual's. 1 Bl. Com. 4*^1. And .in Eng- 
land, the authority of parliament^^is not necessary to create a corpo- r^ooj 
rate body. The king may do it, and may communicate his power to ^ 
a subject (1 Bl. Com. 474), so little is this regarded as a transcendent power of 
sovereignty, in the British constitution. So also, in our constitution, it ouglit 
to be regarded as but a subordii^ate power to carry into effect the great objects 
of government. The state governments cannot establish corpoi*atious to carry 
into effect the national powers given to congress, nor can congress create 
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corporation to execute the peculiar duties of the state goTemmei^. But 
so much of the power or faculty of iuoorporatioo as concerns national 
objects has passed away from the state legislatures, and is vested in the 
national government. An act of incorporation is but a law, and laws are 
but metfns to promote the legitimate end of all government — ^the felicity of 
the people. AJl powers are' given to the national government, as the people 
will The reservation in the 10th' amendment to the constitution, of' 
*' powers not delegated to the United Stieites," is not confined to powers not 
expressly delegated. Such an amendment was indeed proposed ; but it was 
perpeived, that it would strip the government of some of its most essential 
powers, and it was rejected. Unless a specific means be expressly prohibited 
to the general government, it has it, within the sphere of its specified powers. 
Many particular means are, of course, involved in the general means neces- 
sary to carry into effect the powers expressly granted, and in that case, the 
*S8S1 S®"^'*^^ means become *the end, and the smaller objects the means. 
^ -'it was impossible for the framers of the constitution to specify, 
prospectively, all thes^ means, both because it would have involved an 
inimense variety of details, and because it^ would have been impossible for 
them to foresee the infinite variety of circumstances, in such an unexampled 
state of political societj^ as ours, for ever changing and for ever improving. 
How'unwide would it have been, to legislate immutably f6r exigencies which 
had not then occurred, and which must have been foreseen but dimly and 
imperfectly I The security against abuse is to be found in the constitution 
and nature of the government, in its popular character and structure. The 
statute book of the United States is filled with powers derived from impli- 
cation. The power to lay and collect taxes will not execute itself. Con- 
gress must designate in detail all the means of collection. So also, the power 
6f establishing post-ofiices and post-roads, '^volves thatcof punishing the 
offence of robbing the mail. ' But there is no more necessary connection 
between the punishment of . mail-robbers, and the power to establish post- 
roads, thi^ there is between the institution of a bank, and the collcctioti of 
the. revenue and paynSent of the public debts and expenses. So, light-houses, 
.beacons, buoys and public piers, have all been established, under the general 
^pow^r to regulate commeree. But they are not indispensably necessary to 
commerce. It might linger on, without these aids, though exposed to more 
perils and losses. So, congress has aathority to coin money, and to guard 
the purity of the cireula^ing medium, by providing for the punishpient 
4iQgg-i *of counterfeiting the current coin ; ^ut laws aria also made -for pun- 
-' ishing the offence of uttering and passing the coin thus counterfeited. 
It is the duty of the court -to construe the ^constitutional powe'rs of the 
national government liberally, and to mould them so as to effectuate its 
great objects. Whence is derived the power to pu^sh smuggling ? It does 
not collect the impost, but it is a means more effectually to prevent the col- 
lection from being diminished in amount, by frauds upon the revenue laws. 
Powers, as means, may then be implied in many cases. And if so, why not 
^ in this case as well as any other? 

The power of making all needful rules and regalations respecting the 
territory of the United States, is one of the specified powers of congress. 
Under this power, it has never been doubted, that congjresa had authority 
te establish corporations iii the territorial governments. But this power- ia 
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derived entirely from implication. ] It is aMomed^Wlui incident to the prin* 
cipal power. If it may be assamed, in that case, npon the groundy'^that it 
is a necessary means of carrying into effect the power expressly granted* 
why may it not be assumed, in the present case, upon a-similar ground ? It is 
leadily admitted, there must'bo a relation, in the nature and fitness of things 
between the means used and the end to be accomplished. But the question 
is, whether the necessity which will justify a resort to a certain means, must 
be an absolute, indispensable, inevitable necessity ? The power of passing 
all laws necessary and proper to carry into effect the other powers specifi- 
cally granted, is a political, power ; it *is a matter of legislative dis- rut^^.,, 
cretion, and those who ezercfse it, have a- wide range of choice in '-•* 
selecting means. In its exercise, the mind must compare means with each 
other. But absolute necessity excifides all choice ; anc^ therefore, it cannot 
be this species of necessity which is required. Congress alone has the fit 
means of inquiry and decision. The more or ^ less of necessity never can 
enter as an ingredient into judicial decision. Even absolute necessity can- 
not be judged of here ; still less, can practical necessity l^^e determined in a 
judicial forum. The judiciary niay, indeed, and must, see that what ^has 
been done is not a mere evasive, pretext, under which tjie national legislature 
travels out of the prescribed bounds of its authority, and encroaches upon 
state sovereignty, or the rights of the people. For this purpose, |t must ' 
inquire, whether the means assumed have a connection, in the natures and 
fitness of things, with the end to be accomplished. The vast variety of pos- 
sible means, ^excludes the practicability of judicial determination as to the 
fitness of a particular m^ans. It is Sufficient, that it does not appear to be 
violently and unnaturally forced into the service, or fraudulently assumed, 
in order to usurp a new substantive power jof sovereignty. A philological 
analysis of the terms " necessary and proper *' will illustrate the argument. 
Compare these terms as they are used in that part of the constitution now 
in question, with the qualified manner in which they are used in the 10th 
section of the same article. In the latter, it is provided that '* no. state shall, 
without the consent of congress, lay any imposts or duties on imports r^tooo ^ 
*or exports, except what may be absolutely necessary for executing ^ <- 
its inspection laws.''^ In the clause in question, congress is invested with 
^the power '* to make all laws which shall be necessa^ and proper ^for carry- 
ing into execution the foregoing powers," &c. Tliere is here then, bo quali- 
fication of the necessity ; it need not be absolute ; it may be taken in its 
ordinary grammatical sense. The word .necessary, standing by itself, has 
no inflexible" meaning ; it is used in a sense more or less strict, according to 
the subject. This, like many other words, has a primitive sense, and another 
jignrative and more relaxed ; it may be qualified by the addition of adverbs 
of diminution or. enlargement, such as very, indispensably, more, less, or 
absolutely necessary ; which last is the sense in which it is used in the io.th 
section of this article of the constitution. But that it is not .always used in - 
this strict and rigorous sense, may be proved, by tracing its definitions and ^ 
etymology in every human language. 

If, then, all the powers of jthe national government are sovereign and 
supreme ; if the power of incorporation is incidental, and involved in the 
others ; if the degree of political necessity which will justify a resort to a 
pa^icular means, to carry into execution the other powers of the govem- 
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ment, can neyer be a criterion of judicial determination, bat must be left to 
legislative discretion, it only remains to inquire, whether a bank has a natu- 
ral and obvious connection with other express or implied powers, so as to be- 
come a necessary and proper means of carrying them into execution. A 
oqfiol ^^^^ *might be established as a brancl^ of the public administration, 

-' without incorporation. The government might issue paper, upon 
the credit of the public faith, pledged for its- redemption, or upon the credit 
of its property and funds. Let. the x)ffice where this paper is issued ^c made 
• a place of deposit for the money of individuals, and aulhorixe Us officers to; 
discount, and a bank is created. It only wants the forms of incorporation. 
But, surely, it will not be pretended, that clothing it with these forms would 
make such an establishment unconstitutional. In tliebank which is actually 
established and incorporated, the United States are joint stockholders, and 
appoint joint directors ; the secretary of the secretary of the treasury lias a 
supervising authority over its affairs ; it is bound, |apoi} his requisition, to 
transfer the funds of the government wherever th^y may be wanted ; it per- 
forms all the duties of commissioners of the. loan-office ; it is bound to loan 
the government a certain amount, of money, on demand ; its notes are receiv- 
able in payment for public debts and duties ; it is intimately connected, ac- 
cording to the usage of the whole world, with the p6wer of borrowing 
money^ and with all the financial operations of the government. It has, also, 
a close connection with the power of regulating foreign commerce, and that 
between the different states. It provides a circulating medium, by which 
that commerce can be more conveniently carried on, and exchanges may be 
facilitated. It is true, there are state banks by which a circulating mediimi. 
to a certain extent is provided. But that only diminishes the quantum of 
*^onl ^^<5^®s*^y> *which is no criterion by which to test the constitutionality 

-I of a ineasure. It is also connected with the power of' making all 
needful regulations for the government of the territory, '* and other proper- 
ty of the United States." If they may establish a corporation to regulate 
their territory, they may establish one to regulate their property. Their 
treasure . is their property, and ipay be invested in this mode. ^ It is put in 
partnership ; but not for the purpose of carrying on the trade of banking as 
one of the ends for which the government was established ; but -only ns an 
ihstrnment or means for executing its sovereign j>Owers. This instrument 
could not be rendered effectual for this purpose, but by mixing the proper- 
ty of individuals with that of the public. The bank could not otherwise 
acquire a credit for its notes. Universal experience shows, that, if, alto- 
gether a government bank, it could not acquire, or would soon lose, the 
confidence of the community. 

2. As to the branches, they are identical with the parent bank. The 
power to establish them is that species of subordinate power, wrapped up 
in the principal power, which congress may place at its discretion. 

3. T-ho last and greatest, and only difficult question in the cause, is that 
which respects the assumed right of the states to tax this bank, and its 
branches, thus established by congress? This is a question^ coinparatively 
of no importance to^the individual states, but of vital importance to tbe Un- 
ion. Deny this exemption to the bank as an instrument of government, and 
^ J what is the consequence? There is no express provision *iu the 

^ constitution, which exempts any of the national institutions or prop- 
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ertyfrom state taxation. It is only by implication tliat the army and nayyj 
and treasnre, and jndioat'nie of the Union are exempt from state taxation. 
Yet they are practically exempt ; and they mast be, or it would be in the 
power of any one state to destroy their use. Whateyer the United States 
hay^ a right to do, the indiy idnal states haye no right to undo. The power 
of congress to establish a bank, like its other soyereign powers, ia sapreme, 
or it would be nothing. Rising out* oi an exertion of paramount authority, 
it cannot be subject to any other power. Snch a power in the states, as 
that contended for on the other side, is manifestly repugnant ^* the power 
of congress ; since a power to establish, implies a power to continue and 
preserve. . 

There is a manifest repugnancy between the power of Maryland to tax, 
and the power of congress to preserve, this institution. A power to build 
up, what another may puU down at pleasure, is a power which may provoke 
a smile, but can do nothing else. . This law of Maryland acts directly on the 
operations of the bank, and may destroy it. There is ho limit or check in 
this respect, but in the discretion of the state legislature. That discretion 
cannot be controlled by the national councils. Whenevw the local councils 
of Maryland will it; ihe bank must be expelled from that state. A right to 
tax, without limit or control, is essentially a power to destroy. . If one 
nationsd institution may be destroyed in this manner, all may be destroyed 
in the same manner. If this power to tax the national property and institu- 
tions ^exists in the state of Maryland, it is unbounded in extent, ruiana 
There can be no check upon it, either by congress, or the people of *- 
the other states. Is there then any intelligible, fixed, defined boundary of 
this taxing power ?. If any, it must be found in this court. If it does not 
exist here, it is a nonentity. But the court cannot say what is an abuse, 
and what is a legitimate use of the power. The legislative intention may be 
so masked, as to defy the scrutinizing eye of the court. Hpw will the court 
ascertain, dprioriy that the giveii amount of tax will crush the bank ? It is 
■essentially a: question of political economy, and there are always a vast 
variety of facts bearing upon it. The facts may be mistaken. Some 
important considerations belonging to the subject may be kept out of sight ; 
'they must all vary with times and circumstances. The result, then, must 
determine, whether the tax is destructive. But the bank may linger on for 
sonie time, and that result cannot be known, until the work of destruction is 
consummated. A criterion which has been proposed; is to see whether the 
tax has been laid, impartially, upon the state banks, as well as the Bank of 
the United States. ,Even this is an unsafe test ; for the state governments 
may wish, and intend, to destroy their own banks. The existence of any 
national institution ought not to depend upon so frail a security. But this 
tax is levelled exclusively at the branch of the United Sl^ates Bank estab- 
lished in Maryland. There is, in point of fact, a branch of no other bank 
within that state, and there can legally be no other. It is a fundamental 
article of the state ^constitution of Maryland, that taxes shall operate pi^ngs 
on all the citizens impartially and uniformly, in proportion to their ^'- 
property, with the exception, however, of taxes laid for political purposes. 
This is a tax laid for a political purpose ; for the purpose of destroying a 
great institution of the national government ; and if it were not imposed for 
that purposCj it would be repugnant to the state constitution, as not being 
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This partnership is, therefore^ one of necessity^ on the part of the United 
States. Either this tax operates upon the franchise of t^e bank, or apqn its 
property. If apon the former, then it comes directly in conflict with the 
exercise of a great sovereign authority of congress ; if upon the latter, then 
it is a tax npon the property of the United States; since the law doesncit, 
*S08l ^^^ ^cannot, in imposing a stamp tax, distinguish their interest from 

-' that of priyate stockholders. 

But it is said, that congress possesses and exercises the ^'milAnited autho- 
rity of taking the state banks ; and therefore, the stated Ifught itO have an 
equal right to tax the Badk of the United States. The answer to this objec- 
tion is, that, in taxing the state banks, the states in congress exercise their 
power of taxation. Congress exercises the power of tbe people ; the whole 
acts on the whole. But the state tax is a part acting on the whole. Even 
if the two oases were the same, it would rather exempt the state banks from 
federal taxation, than subject the Bank of the United States to taxation by 
a particular state. But the state banks are not machines essential to exe- 
cute the powers of the state sovereignties, and therefore, this is out of the 
question. The people c^ the United States, and the sovereignties of the 
several states, have no control over the taxing power of a particular state. 
But they have a control over the taxing power of the United States, in 
the responsibility of the members of the house of representatives ^o the 
people of the state which sends them, and of the senators, to the legislature 
by whom they are chosen. But there is no correspondent responsibility of 
the local legislature of Maryland, for example, to the people of the other 
states of the Union. The people of other states are not represented in the 
legislature of Maryland^ aiid can have no control, directly or indirectly, 
over its proceedings. The legislature of Maryland is responsible only to 
♦3991 ^'^^ P®op^® <^^ t^^*t state, The national ^government can withdraw 

'* nothing from the taxing power of the states, which is not for the pur- 
pose of national benefit and the common welfare, and within its defined 
powers. But the local interests of the states are in perpetual conflict with 
the interests of the Union ; which shows the danger of adding power to the 
partial views and local prejudices of the states. If the tax imposed by this 
law be not a tax on the property of the United States, it is not a tax on any 
property ; and it must, consequently, be a tax on. the faculty or franchise. 
It is, then, a tax on the legislative faculty of the Union, on the charter of 
the bank. It imposes a stamp duty upon the notes of the bank, and thus 
stops the very source of its circulation and life. It is as much a direct 
interference with the legislative faculty of congress, as would be a tax on 
patents, or copyrights, or custom-house papers or judicial proceedings. 

Since, then, the constitutional government of this republican empire 
cannot be practically enforced, so as to secure the permanent glory, safety 
and felicity of this greajt country, but by a fair and liberal interpretation of 
its powers ; since those powers couljl not all be expressed in the constitdtion, 
but many of them must be taken by implication ; since -the sovereign powers 
of the Union are supreme, and, wherever they' come in direct conflict and 
repagnancy with those of the state governments, the latter must give way ; 
since it has been proved, that this is the case as to the institution of the bank, 
hjqqI and the general power of taxation by the states ; since this power 

I unlimited and unchecked, as it necessarily must be, by the *yery 
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ilatare of the nibjeot^ is absolutely inoonsistent witiiy and repagnant to, 
the Tight of the United States to eetabliah a national bank ; if the power of 
taxation be applied to the corporate property, or franchise, or property 
of the bank, and might be applied in the same manner, to destroy any other pf 
the great institutions and establishments of the Union, and the whole machine 
of the national goTemment might be arrested in'lts motipnsi by the exertion, 
in other cases, of the same power which is hora^ attempted to be exerted 
upon the bank : no other alternative remains, bat for this court to inter- 
pose its authority, and save the nation from the cofisequ^ces of this danger- 
ous attempt. 

' March 7th, 1819^ MABawATJi, Ch. J., deliyered the Opinion of the court. 
-—In the case now to be determined, the defendant^ a sovereign state, denies 
the obligation of> law enacted by the legislature of Xhe Union, and the 
plaintiff, on his part, oontestis the, validity of an act which has been passed 
by the legislature of that state. The^ constitution . of our country, in its 
moat intcofesting and vital part% is to be. considered ; the conflicting powers 
of the governmeipt of the Union and of its.members, as marked in that con- 
stitution, are to be. discussed ; and an opinion given^ which n&ay essentially 
inffluence the great operations of the government. No tribunal can approach 
Such a question without a • deep sense of its importiuicf , and of the awful 
responsibility involved in its dedsion. But it most be decided peacefully, ' 
or ^^ain a source. of ^hostile^ legislation, pediaps, of hostility of r^AQf 
a sturmore serious nature ; and if it is to be so decided, by this tri- '- 
bunal alone can the decision be made. On the supreme c6urt of the United 
States has the constitution of our bount^^ devolved this important duty. 

The first quei^>n made in the cause isr— has congress power to incor- 
porate a bank? fit has been truly sa^id, that this can scarcely be considered 
ais an open questfpn, entirely unprejudic^ by the former proceedings of the 
nation respecyng it. The principle now opnte^t^ was introduced at a very 
early period of our history, has been recognised by many successive legis- 
latures, and has been acted upon 1^ the judicial department, in cases of 
peccUiar delicacy, as a law of undofubted obligation. 

It will not be denied, that-a bold and daring usurpation might be rested, 
after. an acquiescence still longer and more 0Qn&|>lete than, this. Bat it is 
ooni^ived, that a doubtful question, one on which human reason may pause, 
and the £uman judgment be suspended, in the decision of which the great 
principles of liberty are not concerned, but" the respective powers of those 
wboitre eq^iaUy the representatives of the peoi^e,are to be adjusted ; if nbt 
put at rest by the practice of the government, ought to receive a consider- 
able impression from that practice. An exposition of the constitution, delib- , 
erately established by legislative acts, on the faith of which an immense 
property has been advanced, ought not to be lightly disregarded. 

The power now contested was exercised by Uie first congress elected 
under the prese^jb constitution. '*The bill for incorporating the Bank rktArm 
of the United States did not steal upon, an unsuspecting legislature, '- 
and pass unobserved. Its principle was completely understood, and was 
opposed with equal zeal and ability. After being resisted, first, in the fair 
and open field of debate^ and afterwards, in the executive cabinet, with as 
much persevering talent as any measure has ever experienced, and being 
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f npported 1)^ argumento which convinoed minds as pure ^and as intelligent 
as this oountry can boast, it became a law. ' The original act was permitted 
to expire r; bat a short experience of the embarrassments to whidi the refusal 
to revive it exposed the government, coiWinced those who were niost preju- 
diced against the measure of its necessity, and ii^duced the passage of the 
present law. It would require no ordinary share of intrepidity, to assert 
that a measure adopted under these circumstances, was a bold and plain 
usurpation, 'to which the constitution gave no countenance. These observa- 
tions belong to the cause ; but they are not made under the impression, 
that, were the question entirely new, the laW«^ouId be found irreconcilable 
with the constitution. 

In discussing this question, the counsel for the state of Maryland have- 
deemed it of some importance, in the construction of the constitution, to 
consider that instrument, not as emanating from the people, but as the a6t 
of sovereign and independent states. The powers of the. general govern- 
ment, it has been said, are delegated by the states, who alone are truly 
sovereign ; and must be exercised in subordination to- the states, who alone 
*4031 P^^^^''^ supreme dominion. *It would be difficult to sustain this pi*OT 

* -' position. The convention which framed the constitution was indeed 
elected by the state legislatures. But the instrument, when it came from 
their hands, was a mere proposal, withoi;t obligation, or pretensions to it. 
It was reported to the then existing congress of the United States, with a 
request that it might ^* be submitted to a convention of delegates, chosen in 
ea«h state by the people thereof, under the recommendation of its legisla- 
ture, for their assent and ratification." This mode of proceeding was 
adopted ; and by the convention, by congress, and by the state legislatures, 
the instrument was 'submitted to the people. They acted upon it in the only 
manner in which they can act safely, effectively and wisely, on such a sub- 
ject, by assembling in convention. It is true, they assembled in their several 
states — and where else should they have' assembled ? No political dreamer 
was ever wild enough to think of breaking down the lines which separate 
the sWes, and of compounding the American people into one common mass. 
Of consequence, when they act, they act in their states. But the measures 
they adopt do not, on that account, cease to be the measures of the people 
themselves, or become the measures of the state governments. 

From these conventions, the constitution derives its whole authority. 
The government proceeds directly from the people ; is *' ordained and 
established," in the name of the people ; and is declared to be ordained, *^ in 
order to form a more perfect union, establish ' justice, insure domestic 
•4041 t'^nqiullity, and secure *the blessings of liberty to themselves and to 
^ their posterity." The assent of the states, in their sovereign capa<5ity, 
is implied, in calling a convention, and thus submitting Ih^t instrument to 
the people. But the people were at perfect liberty to accepti or reject it ; 
and their act was final. It required not the a^rmance, and eould not be 
negatived, by the state governments. The constitution, when thus adopted, 
was of complete obligation, and bound the stattf sovereignties. 

It has been said, that the people had already surrendered all their powers 
totheistate sovereignties, and had nothing more to give. But, surely, the 
question whether they may resiAxie and modify the powers granted to gov- 
ernment, does not remain to be settled in this country. Much mor^ xnight 
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the legitiBUMsy of the general goTemment be (ionhted, had it been ereated 
by the statee. The powers d^egated to .the state sorereignties were to be 
exercised by themsdves^ not by a. distinct, and independent sovcfreignty, 
orated by themselYes. To the formatiptt of a league, snob as was the con- 
federation, the state soveridigntiee were t)ertainly competent. Bat when, 
** in order to form a more perfect onion," it WtiS deemed necessary to change 
this alliance, i^to an effective goyemment, Assessing great and sovereign 
powersj and acting directly on the people, the necessity of referring it to 
.the people, and of deriving its powers >4i'ootly fi^m them^ was felt and\ 
acknowledged by all* The government of the Union, then (whatever may 
be the inflaeqoe of this fact on the case), is, ^emphatically and troty, rmAr^K 
a government of the people. In form, and in snbstance, it emanates ^'- 
from them. Its powers are granted by th«>m. and are to be exercised 
directly on them, and for their beiieflt. 

This government is acknowledged by all, to be one of enomerated pow- 
ers. The principle, that it can exennse only the powerli granted to it, would 
seem too apparent, to <have required to be enforced by all those arguments, 
which its enlightened friendi^. while it was depending before the people, 
found it necessary to nrge-; that princif^e is now nnivenalljr admitted. Bat 
the question respecting the extent, of the powers actually granted, is perpet-' 
ually arising, and will; prpbably continue to arise, so long as ^ur system 
shall exist. In/ discussing these questions, the ^conflicting powers of the 
gwieral and state governments must ^.brought into View, and the suprem- 
acy of theii; respective Uws^ when they are in opposition, must be settled. ^ 

If any one proposition. could command the umv^rsal assent of mankitid, 
we might expect it would be thiAr-^that the government of the Union, 
though limited in its powers, is supreme within its sphere of action. Ttiis 
would'seem.tb result, tiecessarily, from its Mature. It is the government of 
all ; its powers are delegated by ^11 ;-it represents all, and acts for all.> 
Though any one state may be wilQng to control its operations, no state is 
Wining to allow others to control them. The nation, on ^ those subjects on 
xHiioh it can* act, mhst necessarily bind its component parts. But this ques* 
tion is not left to mere Reason : the people have, in enress terms, decided 
it» by faying, *** this constitntioii, and th^ laws.of the United States, r4( iL. 
which shall be made in pursuance tiierepf ,?' ** shall be the supreme law ^ 
of the land,'' and by requiring .that the members of the state legislatures, and 
the officers of the, executive and judicial departments of the states, sljodl take 
Jhe oath of fidelity to it. The govemiiieot oi the United' States, then, though 
limited incite. powers, is Supreme; and its laws, when made in pursitenoe , 
of the constitution, form the supreme law of the land, *< anything in the con- 
stitu^on qr, laws of any state to the contrary notwithstanding." 

Among the enumerated powers, we do not find that of establishing a 
bank or creating a corporation. Bat there is no phrase in the instrument 
which, like tiie articles of confeder^on, cixdudes incidental or implied pow- 
ers ; and. which requires that everything granted shall be expressly and 
minutely-'described* Even the lOth amendment, which was framed for the 
purpoee of quieting the excessive jealousiss which had beetf excited, onuts 
the word ** expressly^" and declares only, that the powers *' not delegated to 
the United States, nor prohibited to the states, are reserved to the states or 
to the people ;" thiis leaving the question, whether the particular power 
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wbioh may become the sabject of contest^ has been delegated to the one 
goTernment, or prohibited to the other, to dejpend on a fair oonatrdctioii of 
the ¥rhole instrument. The men who drew and adopted this amendment 
had ezperienoed the embarraasments resulting from tbe insertion of this 
♦in*?! ^^^ ^ ^^® articles *of confederation, and probably omitted it,-to 

J ayoid those embarrassments. A constitution, to contain an accurate 
detail of all the subdivisions of whidi its great powers will admit, and of all 
the means by which they may be -carried into execution, would partake of 
the prolixity of a legal code, and could scarcely be embraced by the human 
mind. It would, probably, never be understood by the public. Its nature, 
therefore, requires, that only, its great outlines should be marked^ its impor- 
tant objects designated, and Uie minor ingredients widdi compose those 
t^bjects, be deduced from the nature of the objects themselves. That this 
idea was entertained by the framers of the American Constitution, is not 
only to be inferred from the nature of the instrument, but from the lan- 
guage. Why else were some of the limitations, found in the 9th section of 
the ist article, introduced? It is al80> in some degree, warranted, by th'eir 
having omitted to use any restrictive term which might prevent its receiving 
a fair and just interpretation. In considering this question, then, we must 
never forget that it is a coiu^j^u^ion we are expounding. 

Although, among the enumerated powers of government, we do not find 
the word <'bank" or '*incorp<mition," we find the great, powers, to lay and 
collect taxes ; to borrow money ; to regulate commerce ; to dedare and con- 
duct a war ; and to raise and support armies and navies. The sword and 
the purse, all the external relations, and no inconsiderable portion of the in- 
dustry of the nation, are intrusted^o its government. It can never be pre- 
^ •. tended, *that these vast powers draw after them others of inferior 

^ importance, merely because they are inferior. Si^ch an idea can nev^r 
be advanced^ But it may with great reason be contended, that a govern- 
ment, intrusted with such ample powers, on the due execution of which the 
happiness and prosperity of the nation so vitally depends, must also be in- 
trusted with ample means fcnr their execution. The power being given, it is 
the interest of the nation to facilitate its execution. It can never be « their 
interest, and cannot be presumed to have been their intention, to dog and 
embarrass its execution, by withholding the most appropriate means. 
Throughout this vast republic, from the St. Croix to th^Gulf of -Mexico, 
from the Atlantic to the Pacifier, revenue is to be collected and exp^sdedj 
armies are to be marched and supported. The exigencies of- the nation may 
require, that the treasure raised in the north should be transported to the 
south, that raised in the east^ conveyed to the west, or that this order should 
be reversed. Is that construction of the constitntion to be preferred, which 
would render these operations difficult, hasudous and expensive ? Can we 
adopt that construction (unless the words imperiously require it), which 
would impute to the framers of that instrument, when granting these powers 
for the public .good, the intention of impeding their exercise, by withholding 
a choice of means ? If, indeed, such be the mandate of the constitution, we 
have only to obey ; but that instrument does not profess to enumerate the 
*iMi\ ^^^^'^ ^y ^^'^ tbe powers it confers may be executed ; nor does it 

•1 prohibit the creation of a coiporstion, ^ the existen<^ of snoh a 
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being be essential, to the betiefieial exerpise of those povets. It is» then, 
*the subjeot of fair inquirj, hov far sach means may be employed. • 

' It is not denied, that the powers given to the govemment imply the 
ordinary means of execution. That, for example^ of raising revesiae, and 
applying it to national purposes, is admitted to imply the power of convey- 
ing mon^y from place to place, as the exigencies of the nation may require,, 
and' of employing the usual me&ns of conveyance. But it is deiiied, that 
the government has its choice of means ; or, that it may employ the most 
convenient means, if, to employ them, it be necessary to erect a corporation. 
On what foundation does this argument rest ? On this alone: the power of 
creating a corporation, is one appertaining to sovereignty, and is not ex- 
pressly conferred on congress. This is true. But idl legislative powers 
appertain to sovere^ty. The original power of giving the law on any 
subject whatever, is a sovereign power ; and if the government of the Union 
is restrained from creating a corporation, as a means for performing its func- 
tions, on the single reason that the creation of a C9rporation is an act of 
sovereignity ; if the sufficiency of this reason be acknowledged, there would 
be some difficulty in sustaining the authority of congress to pass other laws 
for the accomplishment of the same objects. Th'e government which has a 
right to do an act, and has imposed on it, the duty of performis^ that 2|0t, 
must, according to the dictates of reason, be allowed *to select the r^,.,^ 
means ; and those who contend that it may not select any appropiiate *- 
means, that one particular mode of effecting the object is excepted, take 
upon themselves the burden of establishing that exception. 

The creation of a corporation, it is said, appertains to sovereignty. This 
is admitted. But to what portion of sovereignty does it appertain ? Does 
it belong to one more than to another? In America, the powers of sover- 
eignty are divided between the government of the Union, and those of the 
states. They are each sovereign, with respect to the objects conmiitted to 
it, and neither sovereign, with respect to the objects committed to the other. 
We cannot comprehend that train of reasoning, which would maintain, that 
the extent of power granted by the people is to be ascertained, not by 
the nature and terms of the grant, but by its date. Some state constitu- 
tions were formed before, some since that of the United States. We cannot 
believe, that their relation to each other is in any degree dependent upon 
this circumistance. Their respective powers must, we think, be precisely 
the same, as if they had been formed at the same timel Had they been 
formed at the same time, «nd had the people conferred on the general gov- 
ernment the 'powet contained in the constitution, and on the states the, whole 
residuum of power, would it have been asserted, that the government of tiie 
Union was not sovereign, with respect to those objects which were intrusted 
to it, in relation to which its laws were declared to be supreme ? If this 
could not have been asserted, -we cannot well comprehend the process of 
reasoning *which maintains, that a pow^r appertaining to sovereignty ^^ 
cannot be connected with that vast portion of it which is granted to >- 
the general government, so far as it is calculated to subserve the legitimate 
objects of that government. The power of creating a corporation, though 
appertaining to sovereignty, is not, like the power of making Tivrar, or 
levying taxes, or of regulating conmierce, a great substantive and inde- 
pendent power, which ioannot be implied as incidental to other powers, or 
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used as a means of executing them. It is neyer the end for which other 
powera are exercised, but li means by ii^hich other objects are accomplished. 
Ko contributions are made to charity> for the Sake of an incorporation, but 
a corporation is created to administer the charity ; no seminary of learning 
is instituted, in order to be incorporated, but the corporate character is con- 
ferred to subserve the purposes of education. No city was ever built, with 
the sole object of being incorporated, but il3 incorporated as affording the 
best means of being well governed. The power of creating a corporation is 
never used for its own sake, but for the purpose of effecting something else. 
No sufficient reason is, therefore, perceived, why it may not pass as inci- 
dental to those powers which are expressly given, if it be a direct mode of 
executing them. 

But the constitution of the United States has not left the ri^ht of con- 
gress to employ the necessary means, for the execution of the powers 
conferred on the government, to general reasoning. To its enumeration of 
^ . powers is added, that of making <* all *law9 which shall be necessary 

-» and proper, for carryinig into execution the foregoing, powers, 
and all other powers vested by this constitution, in the government of the 
United' States, or in any department thereof." The counsel for the state of 
iiaryland have urged various arguments, to praye that this clause, though, 
in terms, a grant of power, is not so, in effect ; but is ^really restrictive of 
the general right, which might otherwise be implied, of selecting means for 
executing the enumerated powers. In support of this proposition, they 
have found it necessary to contend, that this clause was inserted for the 
purpose of conferring on congress the power of making laws. That, with^ 
out it, doubts might be entertained, whether congress could exercise its 
powers in the form of legislation. 

But could this be the object for which it was inserted? A government 
is created by the people, having legislative, executive and judicial powers. 
Its legislative powers are vested in a congress, which is to consist of a senate 
and house of representatives. Each house may determine' the* rule of its 
proceedings ; and it is declared, that eyery bill which shall have passed both 
houses, shall, before it becomes a law> be presented to the president of the 
United States. The 1th section describes the course of proceedings,, by 
which a bill shall become a law; and, then, the 8th section enumerates 
the powers'' of congress. Could it. be necessary to say, that a legislature 
fhottld exercise legislative powers, in the shape of legislation ? After allow- 
♦418 1 ^"S ^ch house to prescribe *its own course of proceeding, after 
^ describing the manner in which a bill should become a law, would it 
have entered into the mind of a single member of the convention, that an 
express power to make laws was necessary, to enable the legislature to make 
them ? That a legislaturie, endowed with legislative powers, can legislate, 
is a proposition too self-evident to have been questioned. 

But the argument on which most reliance is placed, is driiwn from that 
peculiar language of this clause. Congress is not empowered by it to make 
all laws, which may have relation to the powers conf ered on the govern- 
ment, but such only as may be ** necessary and prope/r^ for carrying them 
'into execution. The word ^* necessary** is considered as controlling the 
whole sentence, and as limiting the right to pass laws for the execution of the 
granted poweri^ to such as ai:^ indispensable, and without which the. power 
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would be nagatolry. That it exolndeB the ohoioeof means, and leaves to 
. congress in each case, that only which is i&ost direq)t and simple. 

Is It trae, that .this is the sense in which the word '' necessary " is always 
used ? Does it always import an absolute physical necessity, so strong, that 
one thing to which another may be termed necessary^- cannot exist without 
that other V We think it does not. If reference be had to its use, iii^the 
qommon affairs of the worlds or in approved authors, we fmd that it f re* 
qnently imports no more than that one thing' is convenient, or useful, or 
essential to^ another. To employ the means necesssry to an end, is gen- 
erally understood as employing any means calculated to ^produce r«., . 
the end, and not as being confined to those single means, without ^ 
which the end would be entirely unattainable. Such is the character of 
human language, that no word couveys to the mind, in all situations, one 
single definite idea ; and nothing is more common than to use words in 
afigurative, sense. Almost all compositions contain words, which, taken in a 
their rigorous sense, would convey a meaning different from that which is 
obviously intended. It is essentialto just eonstruction, that many words 
which import something excessive, should be understood in a ntbre mitiga^ 
ted sense — in that sense wluch common usage justifies.  The word '* neces- 
sary " is of this description. It has not a fixed chkracter, peculiar to itself. 
It admits of al\ degrees of compMis<m ; and is often connected with other 
words, which increase or diminiBh the impression the mind receives of the 
urgency it imports. A thing may be necessary, very necessary, absolutely, 
or indispensably necessaiy. To no mind would the same idea be conveyed 
by these several phrases. The comment ^n the word is well illustrated by 
the passage cited at the bar, from the 10th section of the 1st article of the 
constitution. It is, we. think, impossible to^ compare the sentence which 
prohibits a state from laying ^< imposts, at duties on imports or exports, 
except what may be ab$<ihudy necessary^for executing its inspection laws," 
with that which authorizes congress '* to make all laws which shall be neces- 
sary and proper for carrying into execution " the powers of the general gov) 
ernment^ without feeling a convicti<m, that the convention understood itself 
to change materially *the meaning of the word '< necessary," by pre- r^^^^ 
fixing the word '' absolutdy." This word, then, like others, is used '- 
m various senses ; and, in its construction, the subject, the context, the 
intention of the person using them, are all to be taken into view. 

Let this be dcme in the case under consiiJIeration. The subject is 'the 
execution of those great powers on which the welfare of a nation essentially 
depends. It must bave been the intention of those who gave these powers, 
to insure, so far as human prudence could insure, their beneficial execution. 
This could not be done, by confiding die choice of means to such Harrow 
limits as not to leave it in the power of congress to adopt any which might 
be appropriate, and which were conducive to the end. This provision is 
made in a constitution, intended to endi^ for ages to come, and consequently, 
to be adapted to the various criteB of human affaivs. To have prescribed 
the moans by which goircmment should, in all future time, execulCe its 
powers, ^uld luive brien to change, entirely, the character of the instru- 
ment,, and give it the properties of a legal code. It wOnld have been an 
unwise attempt to provide, by immutable rules, for exigencies which, if 
foreseen at all, n^ust have been seen dimly, and which can be best provided 
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for MB they oeeur. * • To havedechred, thst the best meaos duU not be naedy but 
thoee alone, witiboat whioh the power- given woold be nugatory, iNipld have 
been to deprive the l^;i8Utiire of the capacity to avail itself of experience, 
to exercise ita reaaon, and to aooommodate its legislation to circumstances. 
*416l *^ ^^ ^PP^7 ^^ principle o£ oonstructicm to any <^ the powers of 
^ the government, we shall find it so pernicious in itroperation that we 
shaU be compelled to discard at. The powers vested in congress may cer- 
tainly be carried into execution, without prescribing an oath of office. The 
power to exact this security for the f aithf ul^ perf onnance of duty, is not 
given, nor is it in&pensably necessary. The different departments may be 
established 4 taxes may be imposed and collected ; annies and navies may be 
iaised and maintained ; and money may be borrowed, without requiring an 
oath of' office. It might be argued, with as much plausibility as other inci- 
dental powers have been assailed,. Uiat the convention was not unmindful of 
this subject. The oath which might be exacted — ^that of fidelity to the con- 
stitution — ^is prescribed, and no other can "be requinsd. . Tet, he would be 
duurged with insanity, who' should contend, that the legis&tnre might not 
superadd, to the oath directed by the constitution, such other oath of office 
as its wisdom might sugsest* 

So, with respect to tne whole penal code of the United States : whence 
arises the power to punish, in cases not prescribed by the constitution ? All 
admit, that the government may, l^itiinately, punish any violation of its 
laws ; and ye^ this is not among the enumerated powers of congress. The 
rigLt to enforce the observance of law, by punishing its infraction, might be 
denied, with the more plausibility, because it iB expressly given in some cases. 
*4171 Congress is empowered '*^ provide for the punishment *of counter- 
^ f citing the securities and current coin oi the United States,** and ^*to' 
define and punish piracies and felonies committed 6d^ the high seas,, and 
offeincies against the law of nations." The several powers of congress may 
exist, in a very imperfect sta^e, to be sure, but they may exist and be carried 
into exvcntion,^ although no punishment should be inflicted, in cases where 
the right to punish is not expressly given. 

Take, for example, the power ** to establish postoffioes and post-roads." 
This power is executed, by the single act of majdng the establishment. But, 
from this has been inferred the power and duty of carrying the mail, along 
the post-road, from one post-office to another. ' And from this implied 
power, has again be^n inferred the right to punish those who steal letters 
from the post-office, or rob the n[iaiL It may be sa&d, with some plausibility, 
that th§ right to carry the oiiail, and to punish those who rob it, is notiiidis- 
pensably necessary to the establishment of a pbst-office and post-road. This 
right is indeed essential to the beneficial exercise of the power, but not 
indispensably necessary to its existence. So, of the punishment of the cri mes 
of stealing orfalsifjring a record or process of a court of the United States, 
or of perjury in sucAi court. To punish these offences, is certainly conducive 
to the due administration of justice. But courts may exist, and may decide 
the causes brought before them, though such crimes escape punishment. 

The baneful infljience of this narrow construction on M the operations of 

*4l8l ^^^ government, and the absolute ^impracticability of noaaintaining it, 

-' without rendering the government incompetent to its great objects, 

might b^ illustrated by nuneroos examples drawn from the constitution, and 
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from ottr Uwb. The good sense of the public has-pronouaced, without hesi'- 
tation, that the power of patiishment appertains to sovereignty, and may. be 
exercised, whenever the soverdg^ has a right to act^^as incidental to his 
constitjiitional powers. It is a means for carrying into execatibn all sover- 
eign powers, iind may be nsed, although not indispensably necessary. It is 
a right incidental to the power, and conducive to its beneficial exercise. 

if this limited construction of the w6rd << necessary " must be abandoned^ 
in order to punish, whence is derived the rule which would reinstate it^ 
. when the government would ^^carry its powers into execution, by means not 
vindictive in their nature ? Jf the word *^ necessary " means ^' needful,*' 
" requisite," ** essential," ''^conducive to," in order to let ii^ the power of 
punishment for the infraction of law ; why is it not equally comprehensive, 
when required to authorize the use of means which facilitate the execution 
of the powers of government, without the infliction of punishment ? 

In ascertaining the sense in which the word ** necessary " is used in this 
clause of the constitution, we may derive some aid from that with which it 
it is associated.. Congress shall have power '' to make all laws which shall 
be necessary and proper to carry into execution", the powers of the govern- 
ment; If the word *' necessary " was used in that strict and rigorous sense 
for which the counsel for the ^te of ^Maryland contend, it would r,^..^ 
be an extraordinary departure from the usual course of the human *- 
mind, as exhibited in composition,, to add a word, the only possible effect of 
which is, to qualify that strict and rigorous meaning ; to present to the mind 
the idea of some choice pf means of legislation, not strained and compressed 
within the narrow limits for which gentlemen contend. 

But the argument which most conclusively demonstrates the error of the 
construction contended for by the counsel for the state of Maryland, is 
found<ed on the intention of the convention, as manifested in the whole 
clause. To waste time and argument in proving that, without it, congress 
might carry its powers into execution, would be not much less idle, than to 
hold a lighted taper to the sun. As little can it be required to prove, that 
in the absence of this clause, congress' would have some choice of -^means. 
That it might employ those which, in its judgment, would most advantage- 
ously effect the object to be accomplished. That any means adapted to the 
end, any means which taided directly to the. execution of the constitu- 
tional powers of the goveriiment, were in themselves constitutional. This 
clause, as construed by the* state of Maryland, would abridge, and almost 
^ annihUate^^this useful and. necessary right of the legislature- to select its- 
^ means. Th&i this could not be intended, is, we should think, had it hot 
been already controverted, too apparent for controversy. 

We think so for the following reasons.: 1st. The clause is placed 
among the powers of congress, not among the limitations on those powers. 
*2d. Its terms purport to enlarge, not to diminish the powers vested . „, .^^ 
in the government. It purports to be an additional power, not a ^ 
Restriction on those already granted. No reason has been, or can. be assigned, 
for thus concealing an intention to narrow the discretion of the national leg- 
islature, under words which purport to enlarge it. The f ramers of the consti- 
tution wished its adoption, and well knew that it would be endangered by 
Its strength, not by its weakness. Had they been capable of using language 
which would convey to the eye one idea, and, after deep reflection, impress 
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. on the mind, another, 'they wonld rather have disgnilMd die grant of pow^u*, 
than its limitation. If, then, their intention had been, by this clause, to 
restrain the free nse of means which might otherwise have been implied, 
that intentioii would have been inserted in uiother place, and wobld have 
been expressed in terms resembling these. ^*In carrying into execution the 
foregoing powers, and all others," Acj '< no lawft shall bei^passed but such as 
are* necessary and -proper.'' Had the intention been to make this clause 
restrictive, it would ^unquestionably have b^n sain form as well as in effect 

The result of the most careful and attentiTO consideration bestowed 
upon this, clause is, thai if it does not enlarge, it cannot be construed to 
restrain the powers of congress, or to impur the right of the legislature to 
exercise its best judgment in the selection of- measures to carry int^ execu- 
tion the constitutional powers of the goTemmient. If- no other motiyefor 
its insertion can be suggested, a sufficient one is'found in thedesii^ to 
^ . remove all dpttbts-fespecting *the right to legislate on that vast mass 
^ of incidental powers which must .1^ invcdved in the constitution, if 
that instrument be not a splendid bauble 

' We admit, as all must admit, that the powws of ihe* government are 
limited, and that its limits are not to be transcended. But we think the 
sound oonstructioh of tjie constitution must allow to the. national legislature 
that discretion, «^th respect to the means by Whidb the powen it confers 
are to be carried into execution, which will enable that body to perform the 
high duties assigned. toJt^ in the manner most beneficial to-the people. Let 
the ^d be legitimate, let it be within the scope of the constitution, and all 
means which are appropriate, which are plainly adapted to that end, wMdi 
are not 'prohibited, but consist with the letter and spirit of the constttution, 
are constitutional.* ' ' 

That a corporation must be c(>nsidered as a means not li^s usual, not of 
higher dignity, not more requiring a particular specification than other 
means, has been sufficiently- proved; If we look tp the origin of corpora- 
tions, to the manner in which they .have been .framed in Jthat government 
frcHu which we have derived most of ou^ legal principles and ideas, or to the 
uses to which they have^been applied, we find jio reason to 8up|N>8e, that a 
constitution, omitting, and wisely.cMuittingy to enumerate all tiie means for 
carrying into execution the great powers vested in government, ought to 
have specified this. Had it been intended to grant this power, as <me^ which 
sfaoi^ld be distinct and independent, tol>e exercised in any case whatever, it 
*4221 ^^^^ hMY^ found a place among the enumerated powers of the 
' governgient. But being considered merdy as a means^ to be employed 
only ftt>r the purpose of carrying into execution the given powers, there 
could be no motive for particulariy mentioning it. 

The |»opriety of this remark wonid seem to be generally aoknowledgedy 
by the univeraal acquiescence in the cpnatmctlim which has been uniformly^ 
put on the 8d' section of the 4th article of the constitution. The power to 
'* make all needful niles and' legnlations respecting the tetntory <»• other 
inoperty belonging to the United States," is not mOie oomprdiciisive, than ' 
the'power *'to make all laws which shall be necessary and proper foir eanry- 
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ing into execation^' the powers of the government. . Yet all admit the 
constitationalitj.of a territorial government, which is a corporate body. 

If a corporation may be employed, indiscriminately with other means, to 
carry into execution the powers of the government, no pshticalar reason 
can be assigned for excluding the use of a bank, if required for its fiscal 
operations. To use one, must be within the discretion of congress, if it be 
an appropriate mode of executing the powers, of government. That it is'a 
convenient, a useful^ and essential instrument in the prosecution of its fiscal 
operations, is not now a subject of controversy. All those who have been 
concerned in the admiolslration of pur finances, have concurred in represent- 
ing its importance and necessity ; and so strongly h^ve they been felt, that 
statesmen of the first class, whose previous opinions "^against it bad r4iAoo 
been confirmed by every circumstanpe which can fix the human judg- 
ment, have yielded those opinions to the exigencies of the nation. Under 
the conf ederation> congress, justifying the measure by its necessity, tran- 
scended, perhaps, its powers, to obtain the advantage of a bank ; and our 
own legislation attests the universal conviction oi the utility of this measure. 
The time has passed away, when it can be necessary to enter into any dis* 
cussion, in order to prove the importance of this instrument, as a means to 
effect the legitimate objects of the government. 

But were its necessity less apparent, none can deny its being an appro- 
priate measure ; and if it is, the decree of its necessity, as has been very 
justly observed, is to be discsused in another place. Should congress, in 
the Execution of its powers, adopt measures which are prohibited by the 
constitution ; or should congress, under the pretext of executing its powers, 
.pass laws for the accomplishment of objects not intrusted to the govern- 
ment ; it would become the painful duty of this tribunal, should a case 
requiring such a decision oome before it, to say, that such an act was not the 
law of the land. But where the law is not prohibited, and is really calcu- 
lated to effect any of the objects intrusted to the government, to undertake 
here to inquire into the decree of its necessity, would be to pass the line 
which circumscribes the judicial department, and to tread on legislative 
ground. This court disclaims all pretensions to such a power. 

*After ,this declaration, it can scarcely be necessary to say, that r^.^. 
the existence of state banks can have no possible influence on the * 
question. No trace is to be found in the constitution, of an intention to 
create a dependence of the government of the Union on those of the states, 
for the execution of the great powers assigned to it. Its means are adequate 
to its ends ; and oti those naeans alone was it expected to rely for the accom- 
plishment of its ends. To impose on it the necessity of resorting to means 
which it cannot control, which another government may furnish or withhold, 
would render its course precarious, the result of its measures uncertain, and 
create a dependence on other governments, which might disappoint its most 
important designs, and is incompatible with the language of the constitution. 
But were.it otherwise, the choice of means implies a right to choose a national 
bank in preference to state banks, and congi*ess alone can make the election. 
After the most deliberate consideration, it is the unanimous and derided 
opinion of this court, that the act to incorporate the Bank of the United 
States is a law made in purauancc of the constitutiefn, and is a part of the 
supreme law of the land. 
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The branches, proceediiig from the same stock, and being oondnmye to 
the complete accomplishment of the object, are equally constitutional. It. 
would have been unwise, to locate them in the charter, iaxd it would be un- 
necessarily inconvenient, to employ the legislative power in making those 
subordinate arrangements. The great duties of the bank are prescribed ; 
^ , those duties require branches ; and the bank itself *may, we think, 
•' be safely trusted with .the selection of places where those branches 
shall be fixed ; reserving always to the government the right to require that 
a branch shall be located where it may be deemed necessary. 

It being the- opinion pf the court, that the act incorporating the bank is 
constitutional ; and that the power of establishing a branch in the state of 
Maryland might be properly exercised by the bank itself, we proceed to 
inquire — 

2. Whether the state of Marylana may, without violating the constitu- 
tion, tax that branch ? That the power of taxation is one of vital impor- 
tance ; that it is retained by the states ; that it is not abridged by the grant 
of a similar power to the government of the Union ; that it is to be concur- 
rently exercised by the two governments— are truths which have never been 
denied.. But such is the paramount character of the constitution, that its 
capacity to withdraw any subject from the action of ^ven this power, is ad- 
mitted. The states are expressly forbidden to lay any duties on imports or 
exports, except what may be absolutely necessary for executing their in- 
spection laws. If the obligation of this prohibition must be conceded — ^if it 
may restrain a state from the exercise of its taxing power on imports and 
exports^the same paramount character would seem to restrain, as it cer- 
tainly may restrain, a state from such other exercise of this power, as is in 
its nature incompatible with, and repugnant to, the constitutional laws of 
^ -, the Union. A law, absolutely repugnant to another, as entirely *repeals 
J that other as if express terms of repeal were used. 

On this ground, the counsel for the bank place its claim to be exempted 
from the power of a state to tax its operations. There is no express pro- 
vision for the case, but the claim has been sustained on a principle which so 
entirely pervades the constitution, is so intermixed with the materials which 
compose it, so inter wpven with its web, so blended with its texture, as to be 
incapable of being separated from it, without rending it into shrads. This 
great principle is, that the constitution and the laws made in pursuance 
thei^eof are supreme ; that they control the constitution and laws of the 
respective states, and cannot be controlled by them. From this, which may 
be almost termed an axiom, other propositions are deduced as corollaries, on 
the t]»th of error of which,, abd on their application to this case, the cause 
has been supposed to depend. These are, Ists That a power to create implies 
a power to preserve : 2d. That a power to, destroy, if wielded by a different 
hand, is hostile to, and incompatibfe with these powers to create and to pre- 
serve : 3d. That where this repugnancy exists, that authority which is 
supreme must control, not yield to that over which it is supreme. 

These propositions, as abstract truths, would, perhaps, never be contro- 
verted. Their application to this ^se, however, has been denied ; and both 
in maintaining the affirmative and the negative, a splendor of eloquence, 
and strength of argument, seldom, if ever, surpassed^ have been displayed. 
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. *The power .of congress .to create, and of . oonrse, to oontinae^ the 
bank, was the subjeet of the preceding part of tiiis opinion ; and is 
no longer to be considered as questionable. That the p|>wer of ^ing it by 
the states may be exidrcised so as to destroy it, 'is too ohvioas to be denied. 
Bat taxation is said to be an absolute power, which acknp^ledges no other 
]imi,ts than those expressly prescribed in the constitutional and like sovereign 
power of every other description, is intrusted to the di3cr<|tion of those who 
use it. But the very terms, of this argument admit, that thaBovereignty of 
the stale, in the article of taxation itself, is subordinate to, and may bo eon- 
trolled by the ' constitution of the United States. How far it has been 
controlled by that instrument, must be a question of construction. In making 
this con6tructioi\n6 principle,' not declared, can be admissible, which would 
defeat the legitimate operations of a supreme government.; It is of the very 
essence of supremacy, to remove all obstacles* to aI^ action within its own 
sphere, and so to modify every power vested ip^'subordinate governments, as 
to exempt its own operations from their own- influence. This effect need not 
be stated m termsl It is so involved in the declaration of supremacy, so 
neoessarily implied in it, that the expression of it could not make it more 
eertain. We must, therefore, keep it in view, while constri^ng the consti- 
tution. 

The argument oji the part of the state of Maryland, is, not that the 
states noay directly reabt a law of congress, but that they may exercise their 
^acknowledged powers upon it, and that the constitution }ea.ves them^ r*iQft 
this right, in the confidence that they will not abuse it. Before we ■- , 
proceed to examine this argument, and to subject it to test, of .the constitu- 
tion, we must bo permitted to bestow a few considerations on the nature 
and extent of this original right of taxation, which is acknowledged to 
rei&ain with the states.' It is admitted, that the power of taxing the people 
and their property,^ essential to the very existence of government, and may 
be legitimately exercised on the objects to which it is applicable, to the 
utmost extent to which the government may choose to carry it. The only 
security against the abuse of this power, is found, in the structure 'of the 
government itself. In imposing a tax, the legislature 'acts upon its constit- 
uents. This is, in general, a sufficient security against erroneous and 
oppressive taxation.. 

. The people of s^ state, therefore, give to their government a right of 
taxing <themselve8 and their property, and ^ the exigencies of government 
cannot be limited, they prescribe no ^limits, to the exercise of this right, rest- 
ing confidently on the. interest of the legislator, and on the influence of the 
constituent over their representative, to guard them against its abuse. But 
the means employed by the government of the Union have no such security, 
nor is the right of a state to tax them sustained by the same theory, ^hose 
means are not giyen by the people of a particular state, not given by the 
constituents of the legislature, which claim the right to tax them, but by 
the people of all the states. They are given by all, *for the benefit r^^^^. 
of all — and upon theory, should be subjected to that government ^ 
only which belongs to all. 

It may be objected to this definition, that the po#er of taxation is not 
confined to the people and property 6i'S state. It may be exercised upon 
every object brought within its juri^ iction. This is true, But to what 
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Boaroe do wo trace this right ? It is obvio^^, that it is an incident of sove- 
reignty/ and is oo-eztensive "vvith that to which it is an incident. All sab- 
jects over which the sovereign power of a state extends, are objects of taxa- 
tion ; bat those over which it does not extend, are, npon the soandest prin- 
ciples, exempt from taxation. This proposition may almost be pi'onoonced 
self-evident. 

The sovereignty of a state extends to everything which exists by its 
own authority, or is introduced by its permission ; but does it extend to those 
means which are employed by congress to carry into execution powers 
conferred on that body by the people of the United States ? We think it 
demonstrable, that it does not. Those powers are not given by the people 
of a single state. They are given by the people of the United States, to a 
government whose laws, made in pursuance of the constitution, are declared' 
to be supreme. Consequently, the people of a single state cannot confer a 
sovereignty which will extend over them. 

If we measure the power of taxation residing in a state, by the extent 
of sovereignty which the people of a single state possess, and can confer on 
^ , its government, we have an intelligible standard, applicable *tO every 
J case to which the power may be applied. We have a principle which 
leaves the power of taxing the people and property of a stater unimpaired ; 
which leaves to a state the command of all its resources, and which places 
beyond its reach, iall those powers which are conferred by the people of the 
United States on the government of the Union, and all those means which 
are given for the purpose of carrying those powers into execution. 
We have a principle which is safe for the states, and safe for the Union. We 
-are relieved, as we ought to be, from clashing sovereignty ; from interfer*^ 
ing powers ; from a repugnancy between a right in one government to pull 
down, what there is an acknowledged right in another to build up ; from 
the incompatibility of a right in one gove'mment to destroy, what there is 
a right in another to preserve. We are not driven to the perplexing in- 
quiry, so unfit for the judicial department, what degree of taxation is the 
legitimate use, and what degree may amount to the abuse of the power. 
The attempt to use it on the means employed by the govemnlent of the 
Union, in pursuance of the constitution, is itself an abnse^ because it is the 
usurpation of a power which the people of a single state cannot give. We 
find, then, on just theoiy, a total failure of this original right to tax the 
means employed by the government of the Union, for the execution of its 
powers. The right never existed, and the question whether it has been 
surrendered, cannot arise. 

But, waiving this theory f or tlie present, let us resume the inquiry, 
♦it<nl "^^^^^^^^ ^^^^ power can be exercised *by the respective states, con- 
-> sistently with a fair construction of the constitution ? That the 
power to tax involves the power to destroy ; that the power to destroy may 
defeat and render useless the power to create ; that there is a plain repug- 
nance in conferring on one government a power to control the constitutional 
measures of another, which other, with respect to those very measures, is 
declared to be supreme over that which exerts the control, are propositions 
not to be denied. But all inconsistencies are to be reconciled by the magic 
of the word confidence. Taxation, it is said, does not necessarily and una- 
voidably destroy. To carry it to the excess of destruction, would be an 
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abuse, to presume whioh, would banish that confidenoe which is essential to 
all government. But is this a case of tionfidence? Would the people 
of any onl state trust those of another with a power to control the most 
insignificant operations of their state goyernment ? We know they would 
not. Why, then, should tire suppose; that the people of any one state 
should be willing to trust those of another with a power to control the oper- 
ations of a government to which they have confided their most important 
and most valuable interests? In the legislature of the tJnion alone, are all 
represented. The legislature of the Union alone, therefore, can be trusted 
by the people with the power of controlling measures which concern all, in 
the confidence that it will not be abused. This, then, is not a case of con- 
fidence, and we must consider it is as it really is. 

*If we apply the principle for which the state of Maryland con- r^.^^ 
tQuds, to the constitution, generally, we shall find it capable of chang- ■- 
iog totally the .character of that instrument. We shall find it capable of 
arresting all the measures of the government, and of prostrating it at the 
foot or the states. The American people havie declared their constitution 
and the laws made in pursuance thereof, to be supreme ; but this principle 
would transfer the supremacy, in fact^ to the states. If the states may 
tax one instrument, employed by the government in the execution of its 
powers, they may tax any and every other instrument. They may tax. 
the mail ; they may tax the mint ; they may tax patent-rights ; they may 
tax the papers of the custom-house ; they may tax judicial process ; they 
may tax all the means employed by the government to an excess which 
would defeat all the ends of government. This was not intended by the 
American people. They did not design to make their government depend- 
ent on the states. . 

. Gentlemen say, they do not claim the right to extend state taxation to 
these objects. 'Hiey limit their pretensions to property. But on what 
principle, is this distinction juade? Those who make it have furnished no 
reason for it, and the principle for which they contend denies it. They 
contend, tiiat the power of taxation has no otber limit than is found in the 
loth section of the 1st article of the constitution ; that, with respect to 
everything else, the power of the states is supreme, and admits of no con- 
trol. If this be true, the distinction between property and *other sub- r« . qj| 
jects to which the power of taxation is applicable, is merely arbitrary, *- 
and can never be sustained. This is not all. If the controlling power of 
the states be established ; if their supremacy as to taxation be acknowl- 
edged ; what is to restrain their exercising control in any shape they may 
please to g^ve it ? Their sovereignty is not confined to taxation ; that is not 
the only mode in which it might be displayed. The question is, in truth, a 
question of suprepiacy ; and if the right of the states to tax the means 
. employed by the general government be conceded, the declaration that the 
constitution, and the laws made in pursuance thereof, shall be the supreme . 
law of the land,"i8 empty and unmeaning declamation. 

In the course of the argument, the Federalist has been quoted ; and the 

opinions ei^pressed by the authors of that work have been justly supposed .to 

^ ' be entitled to great respect in expounding the constitutiop. No tribute can 

be paid to theihi which exceeds their merit ; but in applying"^ their opinions 

to the oases which may arise in the progrei^ of our government, a right to 
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Judge of their oonedtnesa must be retained ; and to understand the argu- 
ment, we mnst examine the propositidii it maintains, and the objections 
against which* it is directed. The snb|ect of those numbers, from which 
passages haye been cited, is the tmlimited power of taxation which is vested 
in the ^general govemmtet. The objection to this unlimited power, which 
the argiimeht seeks to remove^ is stated with f iihiess and clearness. It is, 
ntAK^Ai ^ that an indefinite power'of taxation in the latter (the government 

^ *^i the Union) might, and probably would, in time, depriye the former 
(the government of the states) of the meaps of providing for t]beir own 
necessities ; and would subject them entirely to the mercy of the national 
legislature. As the laws of the Union are to become the supreme law of the 
land ; as it is to have power to pass all .laws that may be necessary for carry- 
ing into' execution the authorities with which it is proposed to vest it ; the 
national government might, at any time, abolish the taxes imposed for state 
objects, upon the pretence of an interference with its own. It might allege! 
a necessity vf or doing this, in order to give efficacy to' the niitional revenues ; 
pnd thus, all the resources of taxation might, by degrees, become the sutb- 
jeots of federal monopoly^ to the entire exclusion and destruction of' the 
state governments." 

^ The objections to the constitution which are noticed in these numbers, 
were to the undefined power of the govemmient to tax, hQt to the incidental . 
privilege of exfmptiug its own measures fromitate taxation. . The conse- 
quences apprehended from this undefineid power were, that it would absorb 
ail the objects of taxation, ** to the exclusion and destruction ot the state 
governments." The arguments of the Federalist lare intended to prove the 
fallacy of thetfe apprehensions ;^not to prove that the government was incapa- 
ble of executing any of its powers, without exposing the means it employed to 
the embarrassments of state taxation. Arguments urged against these obj^o^ . 
tions, and these apprehensions, are to* be understood as relating to the points 
*485l ^^^^ ^ean to prove. 'Had the authors of those -excellent essays been 

, asked> whether they contended for , that construction 6f'the constitu^- 
tion, which would place within the reach of the states those measures which 
the government might adopt for the execution of its' powers ; no man, who 
has read their Instructive pages, wlA hesitate to admit, that their answer 
must have been in the ^gative. 

It has also been insisted, that, as the power of taxation in the general 
and state governments is acknowledged to be concurrent, every argument 
'^hich .would sustain the,right of the general government to tax banks char- 
tered by .the states, will equally sustain the right of the states to tax banks 
chartered by the general government But the two cases, are n'ot"^ the 
same teaison. Tlie people of all the states have created the general govern- 
ment, and have conferred upon it the general power of taxation. The peo- 
ple of all the states, and the states themselves, are represented in congtess, 
and, by their representatives, exercise this power. When they tax die char- 
tered institutions of the states, they tax their constituents ; and these taxes 
must be uniform. But when a state taxes the operations of the govern- 
ment of the United States, it acts upon institutions created, not by their own 
constituents, but by people over whom they claim no control It acts upon 
the measures of a government created by others as well as themselves, for 
the* benefit of others in common with themselves. The difference is that 
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which always exists, and always must exist, between thie action of the whole 
on a *part, and the action of a part on the whole — ^between the laws r^A»M 
of a government declared to be saprewe, and those of a government *- 
which, when in opposition to those laws, is notfiupreme. 

But if the f nil applicatioii of this argument could be admitted, it might 
bring into question the right of congress to tax the state banks, and could 
not prove the rights of the states to tax the Bank of the United States. 

The oonrt has bestowed on this subject its most, deliberate consideration* 
The result is a conviction that the states have no power, by taxation or 
otherwise, to retard, impede, burden, or in any manner control, the opcraj 
tions of the constitutional laws enacted by congress to carry into execution 
•the powers vested in the general government. This is, we think, -the 
unavoidable consequence of that supremacy which the constitution has 
declared. We are unanimously of opinion, that the law passed by the legis- 
lature of Maryland, imposing a tax on the Bank of the United States, is 
unconstitutional and void. 

This opinion does not deprive the states of any resources which they 
originally possessed. It does not extend to a tax paid by the real property 
of the bank, in common with the other real property within the state, nor to 
a tax imposed on the interest which the citizens of Maryland may hold in 
this institution, m common with other property of the samei description 
throughout the state. But this is a tax on the operations of the bank, and 
is, consequently, a tax on the operation of an instrument employed by the 
government ""of the Union to carry, its powers into execution. Such r«^3'^ 
a tax must be unconstitutional • 

JuDGMBNT.— This cause 6ame on to be heard, on the transcript of the 
record of the court of appeals of the state of Maryland, and was argued by. 
counsel : on consideration whereof, it is the opinion of this court, that the 
act of the legislature of Maryland is contrary to the constitution of the 
United States, and void ; and therefore, that the said court of appeals of 
the state of Maryland erred, in affirming the judgment of the Baltimore 
county court, in which judgment was rendered against James W. McCulloch ; 
but that the said court of appeals, of Maryland ought to have reversed the 
said judgment of the said Baltimore county court, and ought to have given 
judgment for the said appellant, McCulloch : It is, therefore, adjudged and 
ordered, that the said judgment of the said court of appeals of the state of 
Maryland in this case, be, and the same hereby is, re versed and annulled. 
And this court, proceeding to render iiticG' judgment as the said court of 
appeals should have rendered ; it is further adjudged and ordered, that the 
judgment of the said Baltimore county court be reversed and annulled, and 
that judgment be entered in the said Baltimore county court for the said 
James W. McCuUooh. 
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The admirftttr poiimeM a general jariadiotion is caoee of sohe by nuiterial-men, inpenfmam, and 

J - ' ' ' 

Where, however, the proeeediiig is m rem, to enforee a spedile Uen, |fc is incombent upon the 
party to establish ikhe existence of such lien, in the partieiilar ease. 

W^re repairs have been made, or necessities furnished to a foreign ship, or to a ship in a port of 

' the. Btate'to whiish she does not belong, the graieral.maritime law ^res the party a Uen on the 
ship itself for his security, and he may maintain a suit in rem^ in the admiralty, to oiforce bis 
right ^ 

But as to repairs and necessaries in the port or state to which tlie sliip belongs, tlie case is gor- 
emed altogether by the k>cal law ; and no lien is implied, nnlep* by that law. 

Bt tlie common ;law, material-men furnishing repairs to iT domeidc sfaip» hsTe no particular lien 
upon the -ship itself for their demand.  ^ 

A ship- Wright lirho has taken a ship into his possesion to repair it, is not bound to part with the 
poesession until he is paid for the repairs ; but if he parts with the possession (of a domestic 
.ship) or has worlced upon it^ without tailing possession, he has no claim upon tiie ship itself. « 

The oOnnnon law being the law ot Maryland, on this subject, it was held, that material*meD coidd 
. not wntititftiti a suit in rem, in the district court of Maryland, for supplies furnished to a domes- 
tic ship, altbou^ they might have maintained a suit in penonam^ in that court 

Appi&al from the CircaH Court of Maryland. This was a libNel, filed on 
the 4th- day of October 1816, in the district court of Maryland, setting forth 
that Janies Ramsey, the libeilant, had supplied and furnished for the use, 
I accommodation and equipment of the ship General Smith, at Baltimore, in 
^^gg-|/the4iistrict*%f]\!laryland, to equip and prepare her for a voyage on 
-* the high seas, various, articles of cordage, ship-chandlery, and stores, 
amounting in the whole to the value of $4^00.75, for no part of which he 
had received any compensation, payment or security. That the said ship 
was then owned by a certain Gedrge Stevenson, to whom he had applied 
for payment of said materials f umishedj . but without effect. And praying 
the usual process against the ship, aind that she should be ''sold under the 
decree of the court, to pay and satisfy the libellant his^claim. ^ A claim, was 
given for the ship, by John Hollins and James W. McCulloch, merchants, of 
Baltimofe. 

On the hearing of. the cause m the court below, it TiHts proved, or admit- 
ted by tbe parties, that the ship was an American vessel, and formerly was 
the properl^ of George P. Stevenson, a merchant of Baltimore, and a citi- 
zen of the United States ; and ihat whilst the ship so belonged to Steven-. 
.son, the libellant, a ship-chandler of Baltimore, furnished for her use various 
articles ot crnip-chandlery to equip and furnish her, it being her first equip- 
ment, to perfolm a voyage to a foreign country, t<> wit, to Rotterdam and 
Liverpool, and back to Baltimore. * That S|^venson was also the owner of 
several other vessels, for which the Ubellant,' froiji time to time, furnished 
acticles for their equipment for foreign voyages^ and that payments were 
made by Stevenson to the libellant, at different times, on their general 
account, without application to any particular part of the account. That 
*440l ^^ ^^'P ^^^° afterwards sailed, Ac That the ship depajted *from 
-' Baltimore, oh the voyage, without any express assent or permission^ 
ol the libellant, and also without objection being made on his part, and with- 
out his having attempted to detain her, or enforce any lien which he had 
S14 



1819] OF THE UNITED STATEa 440 

The Geiienl Smith. 

against her for the cftrtides furnished* That the ship continued to be the 
property of said Stevenson, during the said voyage, and after her return, 
and was not sold or disposed of in any way by him, until the 3'd day of 
October 1816, when, finding himself embarrassed in his pecuniary affairs, 
and obliged to stop payment, he executed a];t4hS8ignment to the claimants of 
his property, including the ship General Smith, in trust for the payment 
of all bonds for duties due by said Stevenson to the United Statos, and 
for the payment and satisfaction of his other creditora, &c. 

Another libel was filed,. on the 11th of November 1816, against the same 
ship, by Rebecca Cockrill, administratrix of Thomas Cockrill, deceased, 
alleging that the said Thomas, in his lifetime, at Baltimore, in the^ said dis* 
trict, did furnish a large amount of iron materials, and bestow much labojr 
and trouble, by himself, -and those hired and employed by him, in working 
up and preparing certain iron materials for building and preparing tlie said 
ship for navigating the high seas, all which materials, and work and labor, 
were in fact applied and used in the construction und fitting s.«id ship^ 
according to a bill of particulars annexed. That the libellant h'ad been 
informed and believed, that said ship was owned and claimed by various 
persons in certain proportions, but in what proportions, and who were the 
ueveral owners, •she did not know, and coidd not, therefore, state. r#^^. 
That neither the said Thomas, in his lifetime, nor >the libellant, since *■ 
his decease, had ever received any part of said account, nor any security^ 
or satisfaction for the sam'e. Concluding with the usual prayer for pro- 
cess, <fcc. 

A claim was given for the same parties, and at the hearing, the same 
proofs and^ admissions were made as in the suit of James Ramsey ; except 
that it did not appear, that Thomas Cockrill had furnished any other vessels 
belonging to Stevenson with materials, nor that ady payments on. account 
had been made by said Stevenson to said Cockrill, or to the .libellant, as his 
administi^trix. 

The district court ordered the ship to be sold> and decreecl, that the 
Ubellants should be paid out of the . proceeds the amount of their demands 
for materials furnished. In the tircuit court, this decree was affirmed, pro 
formd, by consent, and the cause was brought by appeal to this coli[l*t. 

March 9th. Pinkney^ for the appellants and glaimajits, admitted the 
general jurisdiction of the district court, as an instance court of admiralty, 
over suits by material-men in peraonam and in rem, and over other maritime 
contracts ; but denied, that a suit' in rejn could be maintained, in the present 
case, because the parties had.no specific lien upon the ship for s,upplies f;ciF- 
nisbed in the port to which she belonged. In the case of materials furnished 
or repairs done to a foreign ship, the maritime law has given such a lien, 
which may be enforced by a suirin the admiralty. , *But in the case r^ . .«' 
of a domestic ship, it was long since settled by the most solemn^ >- 
adjudications of the common law (which is the law of Maryland on this sub> 
ject), that mechanics have no lien upon the ship itself for their demands, but 
must look to the personal security of the owner, Abb(>tt on Ship; p. 2, c. 3, 
§ 9-13, and the cases there cited ; Woodruff y. The Levi Dearhome^ 4 
HalPs L. Jour. 97. Had this been a suit in personam^ in the admiralty, 
there would have been no doubt, that the district court would have had 
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jorisdiction : but there being, -hj the local htWy no speoifio Hen to be 
enforced, there could be no ground to niaintirin a suit in renh 

Winder, contri^ insisted, that the question of jurisdiction and lien were 
intimately and inseparably connected. In England, the lien has been 
denied to attach, in the case of domestic ships, because the courts of com- 
mon law, in their unreasonable jealousy of the admiralty jurisdiction, would 
not permit the only court, which could enforce the lien, to take cognisance 
of it. Consequently, the lien has been lost with the jurisdiction. But the 
universal maritime law, as administered in the European cou^ of admiralty, 
recognises the lien, in the case of a domestic, as well as a foreign ship : SU- 
WM v. 17^ Sandwich, 1 Pet Adm. 2ZS, note ; De Zavio v. Boit, 2 Qallis. 
400, 468, 475 ; and commercial .policy demands jthat it should be enforced in 
both.cases. 

m££9i ~ *Maroh 10th, 1819. Stobt, Justice, delivered the opinion of the 
-' court. — ^No doubt is entertiuned by this court, that the admiralty 
rightfully possesses a general jurisdiction in cases of material-men ; and if 
this had been a suit in perBonam, there .would not have been any hesitation 
in sustaining the jurisdiction of the. district court, li^here, however, the 
proceeding is m rem, to enforce a specific lien, it is incumbent upon tJiose 
who seek the aid of the court, to establish the existence of such lien in tbe 
particular case. Where repairs have been made, or necessaries have been 
furnished to a foreign ship, or to a ship in a port of the state to which she 
does not belong, the general maritime kw, f oUowing the civil law, gives the 
party a lien on the ship itself for his security ; and he may well maintain a 
suit in rem, in the admiralty, to enforce his right. . But in respect to repairs 
and necessaries in the. port or state to^whic^ the ship belongs, the case is 
governed altogether by the municipcd law that state; and no lien is 
implied, unless it is recognised by that law. Kow, it has been long settled, 
whether originally upon the soundest principles, it is now too late to inquire, 
that by the common law, which is the law of Maryland, material-men and 
. mechanics furnishing repairs to a domestic ship, have i^o particular lien upon 
the ship itself for the • recovery of their demands. A ship-wright, indeed, 
who has taken a ship into hi» own possession to repair it, is not bound to 
part with the possession, until ho is paid for the repairs, any more than any 
*444l ^^^^ artificer. But if he has once parted with the possession, *or 
^ has worked upon it, without taking possession, he is. not deemed a 
privileged creditor, having any claim upon th<e ship itself. 

Without, therefore, entering into a discussion of the particular circum- 
stances of this case, we are of ppinion, that here there was not, by the prin- 
ciples of .law,, any lien upon the ship ; and, consequently, the decree of the 

circuit court must be reversed. 

Decree reversed, (a) 



(a) See The Aurora, 1 Wheat 06, 108, in whifih oAae a Ken of inat«riW-men on 
foreign ships was reodgn$Md by this court The common law is the muDicipal law 
of most of the states, as to supplies f urnii&ed to domestic ships : but the legislature 
of New York has, by statute, given a Men to ship-wrights, material-men and suppliers of 
ships, for the amount of their debts, whether the ships are owned within the sUte ok 
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DOC Ada of 82d Mia. a 1, and 46th seas. c. 59. This UenreziatiDg by th^ local law, 
may oonsequeatly be enforced, upon the principle of the above caae in the text, by a 
suit in rmi in the admiralty.* 

Molnat's Xes^ t;. Walksb eial. 
Zcfnd-taw of Ten/nes89e. 

U tbere be nothing in a patent to control the call for coarse and distance^ the land n|ui8t ba. 
boonded by the ooofmb and distances of the patent, according to the magnetic meridian ; 
but it Is a general principle, that the. coarse and distance most yield to natoral objects called 

* for in the patent 

All lands are siq>poaed to be actually surveyed, and the intention of the grant is, to ooov^ the 
land according to the actual sorrcgr; ^eonsequenUy, distances must be lengtbensd or -, .^ 
sho r tened, and cooraee varied, so as to conform to the natural objects called for. ^ ^ y^ 

If a patent refer to a plat annexed, and if, in that plat, % waterKMurse be laid down as raonlog 
through the land, the tract most be so; surveyed tt t<^ indude the water^course, and to on^ 
form as neariy as maybe to the plat, although the lines, thus run, do not correspoBd with tlia 
courses and discourses mentioned in the patent ; and although neither the certifieste of sdrvey 
nor the potent caU for that water^norse. 

Ebbor to the Circnit Court for the District of East T^dnnessee. This 
was an ejectn^ent brought in that court, by the plaintiff in error, against the 
defendants. Upon the first: trial of the cause, a judgment was rendered ill 
the circuit court, in f ayor of the defendants, and upon that judgment a wnl 
of error was taken out, and the judgment reversed by this court, at Febru« 
ary term 1815 (9 Cranch 173); and the cause was sent back to be tried 
according to certain directions prescribed by this court. 

As the. opinion given by this court upon the reversal of the first judg> 
ment contains a statement of the facts given in evidence upon the first trial, 
it is deemed proper to insert the opinion in this pLice. It iil~ aa follows : 

 —  * -^^ : ■■~m 

> It was decided in Peyton «. Howard,? 1*et. tion. The St Lawrence, 1 Black «8e, la 
•84, that when the state^ kw gire- a lien fm many of tlie states, however, the laws were found 
supplies furnished' to a domestic vessel, inher not ttf hannoniaBe with the principles, and rules 
home port, it may be enforced by a proceeding of the maritime code, and embarrassed the fed- 
•1^ rem in the court of admiralty \ and in 1844, era! courts in applying them. And accordingly. 
In pursuance of authority conferred upon the in 1869, the last clauseofthe 12th rule was mod* 
supreme court by the acts: of 8th May 1792, illed, so as to reed as follows : ** And the Uha 
4ma of the 28d August 1842,it adopted, What is proceeding in penomam, but not iw r«m^ shaU 
know as the 12th rule in admiralty^ which pro> apply to domestic ships for supplies, repairs or* 
vided, that "in all suits by material-men for sup. other neoessariea." This rule, whilst in force, 
plies, repairs or other necessanei tote a foreign, took away the power from the district courts 
ship, or for a ship in a foreign port, the libd- to enforce such claims against domestic vessels 
tant may proceed against rthe ship and freight by process in'rem. The Adele, 1 Ben. 809 ; Ttak 
t» rem^ or against the master ai^ owner alone Circassian, 11 3L GL 0. 472. But in 1872, the 
in permmam ; and the like probeeding tm, rem rule was agsin amended, so as to provide, that 
shall apply to oases of domestic ships, where, " in a// suits by material-men for supplles'or re- 
by the local law, a lien is given to material- pairs or other neceasaries,^ the libellant maj^ 
men for supplies^ repairs and other neccssa- proceed against the ship and freight in rem or 
ries.** Under this rule, the jurisdiction in rem against the master or owner akme inpenoruun," 
was always sustained. The state lien, however, And this, restored the old rulci giving the pro- 
was enforced, not as a right which thecourt warn ceeding in rem to enforce liens created by the 
bound to carry into execution, upon the applica- state law. The Lottawanna, 21 Wall G68. And 
tion of the party, but as ft discretionary one, which seb Norton v. Switzer, 93 T7. S. 806-66 ; The 
the cpurt might lawfully exercise, for the pur- Mary Gratwick, 2 Sawyer 842 ; The Lewdlen, 
poses of justice, where it did not involve contro- 4 Btos. 108, 187. 
▼eraieB beyond the limits of admiralty jurisdlc-'^ 
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 f' On the trial of this cause, the plaintiff prodnoed two patents for 5000 
acres each^ from the state of North Carolina, granting to Stokely Donelson 
(from whom the plaintiff derived his title)/ two several tracts of land, lying 
on C^ow creek, the one, No. 12, beginning at a box elder standing on a ridge, 
 comei' to No. 11, ^., as by the plat hereunto annexed will appear. The 
plat and certificate of survey were annexed to the grant. The plaintiff 
*446l P'^^^ ^^^ there were eleven other <■ grants of the same date; *f or 

^ 5000 acres each, issued from the state of North Carolina, designated 
as a chain of surveys joining each other, from No. 1 to No. 11, inclusive, 
eaqh calling for land on Crow creek as a general call, and the courses and 
distances of which, as desciibed in the grants, are the isame with the grants 
produced to the jury.* It was also proved, that the begrinniiig of the first 
grant was marked ;and intended as the beginning corner of No. 1, but no 
other tree was marked, nor was any survey ever made, but the plat was 
made out at Raleigh, and does not express on its face that the lines were run 
by the true meridian* It was also proved, that the beginning corner of No.. 
1, stood on the north-west side of Crow creek, and the line running thence 
down the creek, called for in the plat an^ patent, is south; forty degrees 
west. It further appeared, that Crow creek runs through a^yalley of good 
land, which is oni.an average about three miles wide, between mountains 
iinfit'for cultivation, and which extends from the beginning of 8ur\'ey No. 1, 
in the said chain of surveys,, until it reaches 'below survey No. 13, in nearly 
a straight line, the course of which is nearly south, thirty-five degrees west, 
by the needle, and south, forty degrees west, by the true meridian ; that on 
the face of the plats annexed to the grants, the creek is represented as run- 
ning through and across each grant. The lines in the certificate of survey 
do not expressly call for crossing the creek ; but each certificate tod gra^i 
calls generally for land lying on Crow creek. If the lines of the tracts 
herein. before mentioned. No. 12 and IS, in the^id chain of surveys^ be run 
mAAPr-i according to the course of "'the needle and the distances called for, 

-* they will not include Crow creek, or any part of it, and will not in- 
clude the land in possession of the defendants. If they be run according to 
the true meridian, or so as to include Crow creek, they will, include the lands 
in possession of the dcfei^dants. Whereupon, the counsel for the plaintiffs 
moved the court to instruct the jury, 1st. Thi^ the lines of the said lauds 
Ought to be run according to the true meridian, and not according to the 
needle. 2d. That the lines ought . to be run so as to include Crow creek, 
and the lands in possession of the defendants. The court overruled 
both these motions, and instructed th^ jury, that the said grant must be run 
according to the course of the needle, and the distances called for in the- 
said grants, and that the same could not legally be run, so as to include 
Crow creek, and that the said grants did not include the lapds in possession 
of the defendants. To this opinion, an exception was taken by the plaintiff's 
counsel. A verdict and judgment were rendered for the defendants, and 
that judgment is now before this court on a writ of error. 

*' It is uhdoubtedly the practice of surveyors, and the practice was proved 
in this cause, to expi*ebs in their plats and certificates of survey, th^ 
courses which are designated by the needle ; and if nothing exists to con^ 
trol the call for course and distance, the land must be bounded by the 
courses and distances of the patent,, according to the magnetic meridian. 
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Bat it is a general prinoiple, t)iat the ooorse and dutance qmst yield to 
natural objects called f<»r in the patent. All lands are supposed to be 
actually surveyed, *and the inf ention' of the grant is to convey the r^AAu 
land, according to that actual survey ; oonsequently, if marked trees ^ - 
aud marked comers be found, oonfomiable to the calls of the patent, or if 
water-courses be called for in the patent^pr mountains, or any other natural 
objects, distances must, be lengthened or shortened, and courses varied, so 
as to conform to those objects. The reason of the rule is, that it is the 
intention of the grant to convey the land actually surveyed, and mistakes in 
courses or distances are more probable, and more frequent, than in marked 
trees, mountains, rivers, or other natural objects, capable joi being clearly 
designated, and accurately described. Had the survey in this case been 
actually made, and the lines had called to cross Crow creek,- the courses and 
distances might have been preoisejy what they are, it might have been im-. 
practicable to find comer^Kor other mai'ked trees, and yet the .land must 
have been so surveyed as to include Crow creek. The> call in the lines -of 
the patent, to cross Crow creek, would be one tp which course and distance 
must necessarily yield. This material call is omitted, and from Us omis- 
sion arises the great difficulty of the cause. That the lands should not be 
described as lying on both sides of Crow creek, nor the lines call for cross- 
ing that creek> are such extraordinary omissions as to create considerable 
doubt with the court, in decLding whether there is any other description 
given in the patent, of sufficient strength to control the call for course and 
distance. The majority of the court is of opinion, that thiBre is such a 
description. The *patent closes. its description of the land granted,^ t#aaq 
by a reference in the plat which is annexed. The laws of the state *- 
require this annexation. In this plat, thus annexed to the patent, and thus 
referred to as describing the land granted. Crow creek is laid down as pass^ 
ing through the tract. Every person having knowledge of the grant, 
would also have knowledge of the plat, and would by that plat be instructed, 
that the lands lay on both sides the creek. There would be nothing to lead 
to a different conclusion but a difference of about five degrees in the 
course, should he run out the whole chain of surveys in order tu find the 
beginning of Ko. 12 ; and he would know that such an error in the -course 
would be corrected by such a great, natural object as a creek, laid down by 
the surveyor in the middle of his plat. This would prove, notwith- 
standing the error in the course, that the lands on both sides of Crow 
creek were intended to be included in the survey, and intended to be 
granted by the patent. 

<< It is the opinion of the majority of this court, that there is error in the 
opinion of the circuit court for the. district of East Tennesee, in this, that 
the said court instructed the jury, that the grant under which the plaintiff 
claimed, could not be legally run so as to include Crow creek ; instead* of 
directing the jury that the said grant must be so run as to include 
Crow creek, and to conform, as near as may be, to the plat annexed 
to the said grant ; wherefore, it is considered by this court that the 
said judgment be reversed and annulled, and the cause be remandeid |.^ . 
""to the said circuit court, that a new trial may be had according to ^ 
law."* (9 Cranch 173.) 

Upon the cause being remanded to the circuit court for a new trial, the 
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plainliif gave, in sabatancey the Aame evidence which he gave upon the fint 
trial, and proved, or offered to prove, these additional facts — That it was 
the express and declared intention of the surveyor to locate the land npon 
Crow creek ; that his field-notes called for crossing Crow creek, and that he 
supposed the conrses inserted in the grants would place the lands upon Crow 
ereek. Upon the forftier trial, it was. proved, and admitted by the parties, 
that the be^nning of lot No. 1, was narked as a comer, but that no survey 
had ever been made of that lot, or of the lots of land in dispute. Upon the 
last trial, the witness gave the same testimony, and further stated, that a 
corper was marked for the beginning of lot No. 1. That the compass was 
set at this corner, and a chain or two might have been stretched upon the 
frst course of the grant ; but of this he was not certain. During the last 
trial, various objections were made by the defendants to the testimony 
offered, by the plaintiff ; especially, to that which tended to prove that it 
was th^ intention of the surveyor to locate the land upon Crow creek, and 
that his field-no^es called for crossing Crow creek. These objections were 
sustained by the court, and the testimony declared inadmissible. 

Upon the evidence given in the cause, various instructions were prayed 
by the plaintiff, all of which the court refused to give ; but charged the 
*45ll i^^y* ^^^^ ^^* from the testimony then iulduced, they should find 
^ that McCoy, the deputy-surveyor, when he went upon the ground to 
survey the land, did mark the beginning comer of lot No. 1, upon two pop- 
lars, and set his compass a given course, and that the chain-carriers 8ti*etched 
one or two chains upon that course,, and that McCoy made his field-notes in 
conformity thereto, and that those field-notes were transmitted to James W. 
Lachey, the surveyor, who made out the plats annexed to the grants^ and 
that he made out the said plats in conformity with the said field-notes, and 
that he marked down Crow creek, by guess, upon the plats, that this was so 
much of a legal and actual survey, as to show that' the surveyor committed 
no mistake in what he did upon the ground, notwithstanding it might not 
be according to what he wished or intended in his own mind.; and in that 
case, the lessor of the plaintiff would be barred by the courses and distances • 
•called for in the grant. 

Under this instruction of the court, a verdict was found for the defend- 
ants, and j lodgment rendered accordingly, upon which the cause was again 
brought to this court by writ of error. 

This cause, was argued at the last term, by Swann taid CampbeUf for the 
plaintiff in error, and by Williams^ for the defendants in error, and was re- 
argued, at the. present term, March Ist, by Stoann, for the plaintiffs in error, [ 
and by Jorus and WUliamSy for the defendants in error. 

March 11th, 1810. Mabshaix, Ch. J., delivered the opinion of the 
♦4621 ^^*"^'* — ^**I^c court has re-exieunined the opinion which it gave, when 
^ this cause was formerly before it, and has not perceived any reason 
>for changing that opinion. Nor do the new facts introduced into the cause, 
in any material degree, vary it. If there had been a settled course of deci- 
sions in Tennessee, upon their local laws, different from the judgment pro- 
nounced by this court, we should not hesitate to follow those decisions. 
But upon an examination of the cases cited at the bar, we do not perceive 
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that Bueh is the fact. The judgment of the circuit court is, therefore^ 
leversed, and the cause remanded for further proceedings. 

JuDcaaorr.-r-This cause came on to be heard, on the transcript of the 
record, and was ^ argued b^ counsel: on -consideration whereof, it is the 
opinion of this conrf, that the circuit court erred in the instructions given to 
the jury : it is, therefore, adjudged and ordered, that the judgment of the 
circuit court for the district of East. Tennessee, in this cause, be, and the 
same is, hereby reversed and annulled. And it is further ordered, that the 
said cause be remanded to the said circuit court f oir further proceedings to 
be had thereiO} according to law. 

*Obb n, Hodgson and "Wife, ei id. [*453 

Aliena^-^BritUh treaty, 

BQl for Twdndisg a contrMt for the sale of laiidB, on the ground of deleot of title, dinniflMd 

with ooets. 
An alien naj take an ctfate In lands, by the act of the partlea, as by pnrchaae; birt be cannot 

take by the a^ of the law^ aa by descent 
Where a person dies, leaving issiie, who are aliens, the latter are not deemed his hein in law ; hot 

the estate despends to the next of kin who have an inheritable blood, in the same nianner aa if 

no such alien issae were in existence. 
The Sth article of the treaty of peace between the United States and Great Britain, of 1768, oon- 

pletely protected, the titlea of British subjects to knds hi the United States, which would haTe 

been liable to forfeiture, by escheat, for the defect of alienage ; that article waa not meant 

to be confined to confiscations Jf ire heUO 
The 0th article of the treaty between the United States and Great Britaiir, of 1704, applies to the 

title of the parties, nhtttever it is, and gives, it the same legal validity as if the parties were dt- 
. iaens ; it is not neesssary tha^ they show an actual poss es sion or seisin, but only that the title 

was in them, at the time the treaty was made.' 
The 9th article of the treaty of 1704 did not mean to mclnde any other peirsoos than such as wore 

British subjects or citizens of the United States. 

Appeal from the Circurt Court for the District of Columbia. The appel- 
lant filed his bill in equity in the court below, stating, that on the 10th day 
of January 1816, he purchased of the . defendants, William Bodgson and 
Portia, his wif », and John Hopkins and Cornelia, his wife, a tract of land 
called Archer's Hope, situate in the county of James' City, in the state of 
Virginia, for the sum of $5000 and gave his bond to the said Hodgson and 
Hopkins for *the payment of the said purchase-^money. That, at the t^aka 
time of the purchase, the defendants affirmed to the plaintiff, that '- 
they were seised in right of the said P'ortia and Cornelia, of a good, sure 
and indefeasible estate of inheritance, in foe-simple, in the said tract of land, 
and had full pOwor and lawful authority to convey the same, and in conse- 
quence of such affirmation, the plaintiff made the purchase, and gave his 
bond, as aforesaid. 

And further stating, that he had since discovered, that the ' defendants 
had no title to the wiid lands, but that the title thereto was either vested in 
the children of the Countess Barziza, or that the commonwealth of Virginia 
was entitled to them by escheat. That Colonel Philip Ludwell, a native of 



» Shanks v. Dupont, 8 Pet. 242. 

• Blight V. Rochester, 7 Wheat. 686 ; Hnghess. Edwards, 9 Id. 489. 
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the said commonwealth, being sebed in fee of the said lands, had two dangh- 
ters, Hanjiah and Lacy, horn of the same mother, in Virginia. That, some 
years before the year 1767, he removed with his family, including his said two 
daughters, to England, where he died, in the year 1767, having, by his last 
will, devised all his estates to his said two daughters, and appointed as their 
guardians, Peter Paradise, John Paradise, of the city of London, and 
William Dampier. That Hannah, one of the said daughters, married 
William Lee, a native of Virginia, and died, leaving issue, two daughters, the 
said defendants, Portia Hodgson and Cornelia Hopkins, who are citizens of 
Virginia, residing in the district of Columbia. That Lucy Ludwell, the 
other daughter above mentioned, ' during her infancy, to wit, in May 1769, 
.at the city of London, married the said John Paradise, a British subject, by 
*455l *^^^™ ^^^ ' ^^^ issue, a daughter, named Lucy, bom in England, 

J about the year 1 770. That the said Lucy Paradise, daughter of the 
said John and Lucy Paradise, on the 4th of April 1787, at the said city of 
London, married Count Barziza, a Venetian subject, by whom she had issue, 
a son, named John, bom in the city of Venice, on the 10th of August 1796. 
That the said John Paradise, in the year 1787, came to Virginia, with his 
wife, and returned with her to England, in 1789, where he died, in 1796, 
having, by his last will, devised all his personal estate, charged with some 
pecuniary legacies, to his wife, but making no disposition of his real estate, 
and leaving no issue, but the Countess Barziza. That the said Countess 
Barziza died intestate, in Venice,, on the 1st of August 1800, leaving her 
said sons, John and Philip, her only issue ; and that neither her sons, nor 
herself, nor her husband, were ever in the United States. That the said 
Count Barziza was also dead. That the said Lucy Paradise, after the death 
of tbd said John Paradise, her husband, treated the said lands as her own, 
exercising acts of ownership over the same, and about the year 1805, returned 
to Virginia, where she died intestate, in 1814, being in possession of said 
lands at her decease, and leaving no issue but the two sons of Countess 
Barziza above mentioned, who,%at the time of her death, had not "become 
citizens or subjects of any other state or power than Venice and Austria. 

That by marriage articles, made before the marriage of John Paradise 
and Lucy Lhdwell, between the said John Paradise, of the first part, the said 
^ , Peter Paradise, his father, *of the second part, the said Lucy Ludwell 
-I of the third part, the said William Dampier, of the fourth part, and 
James Lee and Robert Carry, of the fifth part, reciting the said intended 
marriage, and that the said Peter Paradise had agreed to pay his son 4000/. 
sterling, at the marriage, and that his executors should pay 4000/. sterling 
more to Lee and Carry, upon the trusts thereinafter mentioned. And that 
the said John Paradise and Lucy had agreed, that all the estates of the said 
Lucy Ludwell should be settled as thereinafter mentioned, but that, by reason 
of her infancy, no absolute settlement of the same could then be made. It 
was witnessed, that in consideration of the marriage, and for making pro- 
vision for the said Lucy Ludwell, and the issue of the said John Paradise 
on her body to be begotten, and for the consideration of ten shillings, to the 
said John Paradise, paid by the said Lee and Carry, and for divers other 
good causes and valuable considerations, him, the said John Paradise, 
thereunto moving, he, the said John Paradise, covenanted with said Lee 
and Carry, that if the marriage took effect, he would make, or cause 
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to be made, siieh acts and deeds as would convey all tbe estates o{ tho 
said Lacy Ludwell to the said Lee and Carry, upon tmst, as to that patt 
of the real property, which was situate in Virginia : 1. To the use of 
John ParaiMse for life, remainder to the use of all or any of the child- 
ren of the marriage, for such estates (not exceeding estates-tail) as John 
Paradise and the said Lucy Ludwell, by deed, during the coverture, or as the 
survivor of them, by deed or will, should appoint, and in default *of r».-^ 
such appointment, to the use of all the children of the marriage, as ^ 
tenants in common in tail, with cross-remainders in tail, remainder to the use 
of such person as the said Lucy Ludwell should appoint, and in default of 
such appointment, to the use of the survivor of John Paradise and Lucy 
Ludwell in fee-simple : 2. With power to the husband and wif c, to make 
leases not exceeding twenty-one years : 8. With power to the trustees to 
sell any part of the estate, and apply the proceeds to the purchase of other 
lands in England, subject to the use of the marriage iirticles. And as to the 
personal estate of the said Lucy Ludwell, to the use of John Paradise for 
life, repaainder to Lucy Ludwell for life, remainder to the children of the 
marriage, as the parents should appoint, and in default of such appointment, 
to the use of all the children of the marriage, share and share alike : but . if 
there should be no children of the marriage, or being such, if all of them 
should die before the age of twenty-one, or marriage, then to the use of such 
person as the said Lucy Ludwell should appoint, and in default of such ap- 
pointment, to the survivor of the said John Paradise and Lucy I^udwell, in 
absolute property. And as to the second of the said sums of 4000/., to the 
trustees, upon trust for the use of John Paradise for life, remainder for Lncy 
Ludwell for life, remainder to the children of the marriage, in the same 
manner as the personal estate of the said Lucy Ludwell was settled : pro- 
vided, that if there should be no issue of the marriage, then to the use of 
John Paradise in absolute property : provided also, that it should and 
might be ^lawful for the trustees, with the consent of the said John y^t. .^ 
Paradise and Lucy Ludwell, or the survivor of them, and after the *- 
death of such survivor, of their or his own authority, to lay out the same in 
lands in England, to the use of John Paradise for life, remainder to LnCy 
Ludwell for life, remainder to the children of the marriage in the same man- 
ner as the lands of the said Lucy Ludwell were settled. That after the death 
of the said Peter Paradise, the said John Paradise, as his executor, paid the 
last mentioned 4000/. to the trustees aforesaid^ who invested it in the British 
funds, and by deed dated the 8th of December 1783, and to which the said 
John Paradise and Lucy Ludwell were parties, they declared the same sub-, 
ject to the uses of the marriage settlement. 

The bill further alleged, that the plaintiff, upon discovering the forego- 
ing circumstances, applied to the defendants, and requested them to reRcind . 
the contract^ and to deliver up the bond to the plaintiff to be cancelled, the 
same having been obtained by misrepresentation, or through mistake, with- 
out any consideration valuable in law, and at the same time, offered to 
convey back to them any title, interest or estate, which might hav^ been 
conveyed to him by the defendants. But that the defendants refused, and 
tl^reatened to bring a suit at common law, upon the said bond, and to enforce 
payment thereof, contrary to equity. Concluding with the usual prayer for 
a discovery, Ac, and for a decree rescinding the sale of lands, and that the 
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defondaiito slionld be oompelled to deliyer ap the bond to be oaaoeUed, and 
^4591 ^^^ ^^T^^^ relief,.^. *To wfaioh bill the defendant demurred. 

-' The bill wae dismiaeed by- the ooort below, with ooate, and the 
cause was brought by appeal to this court. 

February 18th, 1819. The cause was argued by Jone^ for the defend- 
ants and respondents — ^no coun^l appearing for the appellant. 

March 11th. Stokt, Justice, ddiyered the opinion of the cburt-^The 
whole merits of this cause rest upon the question, whether the defendants, 
Portia Hodgson, and Cornelia Hopkins, •took an estate in fee-simple, in one 
inoiety of the land stated in the bUl, by descent, as nieces and heirs 6f Lucy 
Paradise, widow of John Paradise, upon her death in 1814. If they did, 
then the contract for the sale of the land to the plaintiff ought to be ful- 
filled ; if not, then the contract ought to be rescinded. 

Two objections are urged against the title. First, that Lucy Paradise, 
at the time of her death, was a British subject, and so not capable of pass- 
ing the land in question by descent ; secondly, if so entitled^ yet, upon^er 
death, the land escheated to the commofiwealth of Virginia, for want of 
heirs legally entitled to take the same by descent. 

It appears, that Lucy Paradise took her moiety of the estate in ques- 
tion,- by devise from her father, Philip Ludwell, who was a native*of Vir- 
ginia, where alsb, his daughter Lucy was bom. Sometime before the year 
1767, he removed with his family, including this daughter, to Englanc^ 
*±R(i\ ^^^^ ^® ^^^ ^ *1767. In 1769, this daughter was married in 
•' England to John Paradise (a British subject), by whom she had issne 
a daaghtei, Lucy, who was bom in England, about 1770, and who, after- 
wards, in 1787, in England, married Ck>nnt Barziza, a Venetian subject, by 
whom she had two sons, one bom in Venice, in Febraary,1789, and the 
other in Venice in August 1796, both of whom are now living. The 
Countess Barziza died in Venice, in August 1800, le^^ving no other issae 
except her two sons, and neither she, nor her husband, nor her sons, were 
ever in the United States. In the year 1787, John Paradise came with his 
wife to Virginia, and returned with her to England, in the year 1780, where 
he died, in 1796. After the death of her husband, Lucy Paradise treated 
the land iu controversy as her own, exercising acts of ownership over it ; 
and about the year 1805, returned to Virginia, where she died intestate, in 
possession of the land, in 1&14, leaving no issue but her two grandsons, the 
children of the Countess Barziza, and the defendants Portia and Cornelia, 
her nieces, who would be her heirs-at-law, if no such issue were living. 

From this summary statement, it is clear, that the two sons of the 
Countess Barziza are aliens to the commonwealth of Virginia, and of coarse, 
cannot take the estate in question, by descent from their grandmother, 
nniess their disability, is removed by the treaty of 1794. For thoaglt an 
alien may take an estate, by the act of the parties, as, by pnrchase ; yot he 
can never take by the act of the law, as, by descent, for he has no inhor- 
*dAi 1 ^^^^^® blood. But the ^objection now supposed to exist, is, that under 
-■ these circumstances, although the grandsons cannot, as aliens, take by 
descent ; yet they answer in some sort, to the description of ** hcirs,^' and 
therefore, prevent the estate from descending to the nieces, who have a 
legal capacity to take, because, stoictly speaking, they are not heirs. Tfae^ 
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law is oertunjy otherwise. Where s^perBon dies, lesTing issue, who are' 
aliens, the latter are not deemed his heirs*at-law, for they- have no inherit* 
able blood, and the estate descends to the next of kin, who have an inheritable 
blood,, in the same manner as if no such alien issue were i^ existence. 2 BL 
Com. 249 ; DwrimM v. Jtmu^ 4 T. R. 800 \ Com. Dig. Alien, 0, 1. In the 
present case, therefore, the defendants, the nieces, of Lucy Paradise, are her 
heinhat-law, entitled to take by descent, whatever estate could rightfully 
pass to her heirs, unless the British treaty of 1794 enlarged the ciwacity of 
her grandsons to take by descent, a point which will be hereafter considered. 
And this brings us to the other question in the cause, whether Lucy Para- 
dise, under the circumstances of the case, had such an estate in the land, as 
could by law pass by descent to her heirs ? 

There is no question that she took an estatein fee-simple, by devise from 
her father ; but it is supposed, that although bom in Yirginia, by her 
removal to England, with her father, before, and remaining there until long 
after, the American revolution, she must be considered as electing to remain 
a ^British subject, and thus became, as well by operation of law, as rj* .^^ 
by the statutes of Virginia On this object, an alien to that common- ^ 
wealth. And if she became an alien, then the estate held by her could not 
pass by descent, bat for defect of inheritable blood, escheated to the gov* 
emment. Com. Dig. Alien, C, 2 ; Co. Litt. 2 6. 

Admitting that Lucy Paradise did sp become an al^en, it is matei;iaL to 
inquire, what effect the treaty of peace of 178d^ad upon her case ; and upon 
the best consideration that we- can give to it, we are of opinion that the 
sixth article, of that treaty (a) completely protected her estate from forfeiture, 
by way of escheat for the defect of alienage. That defect was a disability 
solely occasioned by the war, and the separation of the colony from the 
mother country ; and under such circumstances, a seizure of the estate by 
the government, upon an inquest of office, for the supposed forfeiture, would 
have been a confiscation of the property, in the sense in. which that term is 
Used in the treaty. When the dth artide' of the treaty declared, " that no 
future confiscation should"be made," it coi^d not mean to confine the opera- 
tion of -the language to' <k>nfiscations j^rt belli; for the ^treaty, itself 
•extinguished the war, and with it, the rights growing out ot war ; ^^^3 
and when it further declared, that nb person should, on account of ^ 
the part he had taken in the war, suffer ^any future loss or damage, either in 
his person, liberty or property, it must have meant to protect him f romi all 
future losses of property, which, but for the war, would have remained 
inviolable. The fifth article of the treaty also materially illustrates and con- 
firms this construction. It is there agreed, that congress shall recommend 
to the state legislatures to provide for the restitution of all. estates, of British . 
subjects, &c., which had been confiscated. Tet, why restore such estates, 
if 9 eq inskmti, they w^re forfeitable on account of alienage? This subject 

' . ' . : . 

> r > •» ^  

(a) Which pi^vides, "thut there shall be no future confiscations, made, nor any 
prosecutions commenced, against any person or persons, i^, or by reason ojF, the part 
' which he or they may ha^ taken in the present war ; and that no person shall, ^n that 
aocount, puffer any future loss ot damage, either in his person, liberty or property ; 
aAd that thtose who may be in confinement on such'chargea, at the time of the ratifica- 
tion of the treaty in America, shall be immediately set at liberty, and the pTosecu- 
tions so oommeno^ be di400&tinued." 

4WHKAT.--lfi r 22« 
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has been heretofore b^ore ns, aod although no opinion was then pronounced, 
it was most deliberately considered. We do not now profess to go at large 
into the reasoning upon Which our. present opinion is founded. It would 
require more leisure than is consistent with other imperious duties ; and we 
must, therefore, content ourselves with stating, that the doctrine here 
asserted is the decided judgment of the court. 

If the case were not protected by the treaty of 1783, it might become 
necessary to consider, Whether it is aided by the ninth article of the treaty 
of 1794, which declares, that British subjects, who now hold lands in the 
United States, shall continue to hold them, according to the nature and 
tenure of their respective estates and titles therein, and that as to such lands, 
and the legal remedies incident thereto, neither they, nor their heirs or 
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assigns, ^shall be regarded as aliens. It does not appear, by the bill 



in this case, that Lucy Paradise was in the actual possession or seisin 
of the land, at the time of the treaty. Nor is it necessary, because the treaty 
applies to the title, whatever it is, and gives it the same legal validity as if 
. the parties were citizens. Harden v. Msher, 1 Wheat. 300. But although 
it does not directly appear by the bill, what the title of Lucy Paradise was, 
at the time of the treaty ;.yet, as the title is asserted in her, both before and 
after the treaty, and there is no allegation of any intermediate transfer, it 
must be presumed, in this suit, that she never parted With her title. It fol- 
lows, that in this view also, her title was completely confirmed, free from 
the taint of alienage ; and that by the express terms of the treaty, it might 
lawfully pass to her heirs. 

And here it becomes material to ascertain, whether the treaty of 1794, 
under the description of heirs, meant to include any other persons than such 
as were British subjects or American citizens, at the time of the descent 
cast ; and it is our opinion, that the intention was not to include any other 
persons. It cannot be presumed, that the treaty stipulated for benefits to 
any persons who were 'aliens to both governments. Such a construction 
^ould give to this class of cases, privileges and immunities far beyond those 
of the natives of either country ; and it would also materially interfere with 
the public policy common to both. We have, therefore, no hesitation to 
reject any interpretation which would give to persons, aliens to both 
*4fl5l *g^vemments, the privileges of both ; and in this predicament are the 
-' ^children of the Countess Barziza. The rule, then, of the common 
law, which gives the estate to the next heirs having inheritable blood, must 
prevail in this case. 

We have not thought it necessary to go into an examination of the 
articles for a marriage settlenient, entered into' between Lucy Paradise and 
John Paradise, on their marriage, for two reasons : first, tbe articles were 
merely executory, and being entered into by Mrs. Paradise, when uncler age, 
and not afterwards ratified by her, they were not binding upon hier ; secondly, 
if they were binding, yet, inasmuch as the only persons in whose favor they 
conld now be executed, are aliens, incapable of holding the estate to their 
own use, no court of equity would, upon the general policy of the law, feel 
itself at liberty to decree in their favor. 

Decree dismissing the bill affirmed, with costs, (a) 

(a) Mabshaij,, Chief Justice, did not sit in this cause. 
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* AsTOB V, Wxixa et oL 
^Beeordvng act, — Fravduleni conveyance. 

Vuitr the ngictiy aetof Ohio, wUch proTides Ourtoertain deeda «* ■InUbe raoofdedin the ooiuitf 
in which the lands, tenements and hereditaments, so conveyed or aifected, shall be situate 
within one year after the day on which such deed or conveyance was executed ; and, unless re- 
corded in the manner, and within the time, aforesaid, shall be deemed f raudukQnt against any. 
subsequent bond fidt purchaser, without knowledge of the existence of such former deed of 
eonTeyance,** lands lyhig in Jefferson county were conv^ed by deed ; and a neW county, called 
Tuscarawas county, was erseted, partly from JeffersMi, after the execution and befors the re> 
cording of the deed, in which new county the lands were included *, and the deed was recorded 
in Jefferson : Hdd^ thA this registry was not suflBdent, either to preserve its legal priority, or 

' ' to give it the e<iuity resulting from constructive notice to a subsequent purchaser. 

Notice of a prior incumbrance to an age^t, is notice to the principal. 

Under the statute of fraudulent conveyances of Ohio, which provides, that ** eveiy gift, grant .or 
ocmveyance of lands, tenements, hereditaments, &c., made or obtained, with intent to defkmnd 
creditors of thdr just and lawful debts or damages, or to d^raud or deceive the person or 
persons who shall purchase such Unds, ftc., shall be deemed utterly void, and of no effect :** 
Hdi^ that a hvnA Jidt purchaser, without notice, could not be affected by the mtent of the 
grantor to defraud creditors. • 

Appsajl from the Ciroait Court of Ohio. The bill in equity filed in this 
canse statedythat Arnold Henry Dorhman, in 1806, became indebted to the 
United States, in the sum of 86515.10, for duties upon the importation of 
certain goods, payable at the custom-house in the city of New York. The 
plaintiff, Henry Aster,- became *bound with Dorhman for the pay- r«4Q^ 
ment of those duties ; and thereupon, Dohrman, to secure Astor, ^ 
executed and delivered the mortgage deed of the 14th of August 1806, in 
the bill mentioned, for the 13th township, in 7th range, then lying in Jeffer- 
son county, in the state of Ohio : and Dorhman became further indebted to 
the plaintiff in the sum of 82700, to secure which, upon said township, 
he afterwards, on the 25th of August 1807, executed another mortgage deed 
of the aame premises. Both the deeds were recorded in the county of Jef- 
ferson, on the 2d of October 1810, and in Tuscarawas, on the 21st of October 
1812, which county was erected in part from Jefferson, after the execution, 
and' before the recording therein of said deeds. 

On the 26th of August 1807, the plaintifl^ released to Dorhman one- 
fourtii of said township, by deed, recorded in Tuscarawas county, on the 9th 
.of March 1813. On the 24th of October 1810, Dorhman gave the defendant 
Wells, a deed of trust of the three* fourths of said township, not released, 
to secure the payment of $5000, for which the defendant Wells had become 
liable for Dorhman, by indorsing his paper, at the bank ot Steubenville, 
which was recorded in Tuscarawas, the 13th of January 1811. On the 12th 
of February 1813, the defendant Wells took another deed from Dorhman, 
for the quarter sections which had been released, which was recorded in 
Tuscarawas county on the tOth of March 1813, tcsecure $3000, for further 
indorsements by Wells for Dorhman. The bill then charged the defendant 
Wells with notice of the plaintiff^s deeds and *lien upon said lands, r*^/>l 
before his deeds, indorsements, or any payments made by him ; and ^ 
that he accepted the deeds, made th^ indorsements, and payments, if any, 
with knowledge, d;c.; charged a secret understanding, that the released sec- 
tions, conveyed to Wells, by the last-mentioned deed, were to inure to 
Dorhman or his family ; and that neither transaction between WeUs and 
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Borbman was bond fide, Dorhman died on the 2l8t of Febra&iy 1813^ tiine 
days after his last deed to Wells, who comm^oed a suit against the heirs of ^ 
Dorhman, on the 27 th of August following ; and obtained a decree of sale, 
under which he purchased the premises^ aU which iwas charged to be fraud- 
ulent. 

The widow and helH of Dorhman, by their answer, admitted all the 
deeds, and answered, generally, that they knew nothing of the other tran? 
sactions. The answer of Wells admitted the plaintiff's deeds ; stated his 
own deeds to be bond fide, and denied notice and fraud. 

Obadiah Jennings, who was examined as a witness in the cause, testified 
that he prepared the first deed to Wells, and saw it executed, but said that 
Dorhman employed him, and he considered himself exclusively employed 
by Dorhman, and not as the agent or attorney of Wells, in that transaction ; 
that it was probable, he had held some conversation with Wells as to his 
liabilities for Dorhman, and the nature pf the security to be given, before 
Dorhman applied to him to draw the deed ; and that Wells sent the deed to 
him in' a letter, to carry to be recorded in Tuscarawas county. Dorhman 
informed him, that Aster's agent had brought Astor's deeds and put them 
♦4691 ^^ **'ecord ; and Dorhman wished to give Wells the preference, and 
^ consulted him how it could be done. The witness examined the 
record, and knew of Astor's deeds and lien on those lands. He advised 
Dorhman to give Wells a deed, which, if recorded in Tuscarawas, would 
give him the preference ; but never gave Wells any information respecting 
Astor's deeds. 

March 6th. Brtish, for the appellant and plaintiff^ argued : 1. That the 
defendant's (Wells) deed was void, under the second section of the statute 
of Ohio, entitled an '' act for the prevention of frauds," &c., which declares, 
<< that every gift, grant or conveyance of lands, tenements, hereditaments, 
d;c., made or obtained with intent to defraud creditors of their just and law- 
ful debts or damages, or to defraud or deceive the person or persons who 
shall purchase such lands, Ac, shall be deemed utterly void, and of no 
effect." Rev. Laws of Ohio, 321. The bill shows Astor to be a creditor ; 
the answejT admits it; and Jennings proves that Dorhman informed ^him 
such was the fact. The de][)t being secured by mortgage upon the lands in 
controversy, only makes the fraud more palpable. Still, he was and is 
a creditor ; and it is manifest, Dorhman made the deed to Wells to defraud 
Astor, his creditor. 

2. The recording of Astor's deeds in Jeffersoii county^ was notice to the 
defendant. Wells. During all the time given for recording, the lands lay 
in that county fit was, therefore, the proper place for recording those deeds, 
♦i^nl •od '*the recording j^fterwards must have relation to the time when 
•' and the place where they ought to have been recorded ; considering 
the township as part of the ooonty for that purpose. Seathr, Itoeeyl2 
Johns. 140 '^ 1 JohnSi Gas. 85 ; Yin. Abr., tit. Relation, 288. And the 
recording ought to be jconsidered as nunc pro tunc, yet not so as to affect 
any deed made and recorded prior to the making' this record : and as to all 
subsequent, no inconvenience or injustice could be complained of^ inasmuch 
as every purchaser would be bound to search those records for all deeds 
there recorded prior to the division/ tJsing such diligence as he was bound 
228 



1819] Of THB UNITED STATES. 470 

jUtOTT. Weill. 



to nse^' knowing the lands originally lay in tfiat county, he woold have 
covered Astor's deed there recorded, before any deed made to him ; And 
ooghty' theref ore, to be charged with notice. To what time does the act of 
aaaembly relate, when it says the deed Bhall be ** recorded in the county in 
which 8uch lands shall be situate ?" Beyised Laws of Ohio, 318. To the 
time of making and delivery of the deed, or to the time of recording? . The 
latter would make the deed take effect from the recording, not from the 
delivery, as. is the law. The case of Taylor y. MeJ)<maUP9 Heir9y is not 
analogous^ as there the lands did not lie in the county where the deed was 
recorded ; and the question was upon the effect of the deed at law. 

8. By accepting the deed prepared by Jennings, the defendant. Wells, 
has 'made Jennings his agent, by legAl implication ; and notice to him is 
notice to his principaL Jennings acted in the transaction ; advised Dorh- 
man how to give Wells the preference ; ^prepared the deed ; saw it 1-414^1 
executed, and at the request of Wells carried, it to be recorded ; and *- 
had some previous conversiEition with Wells as to his liabilities for Dorhmau, 
and the nature of the security to be given. In Le 'Neve v. Le Neve, AmbL 
438, the defendant « denied notice of the first articles and settlement, till six 
months after the marriage ; and denied that Norton was employed as her 
solicitor, though she put confidence in him, because he was concerned for 
her husband, and recommended by him, who assured her, he (Norton) would 
make a handsome provision for her ; and Norton assured her, he had taken 
care to secure her an annuity of £150 a year, and did not then^ or any time 
before, give her any notice of any former settlement." Although the 
defendant here has not been as candid as the defendant was in tha4i case, 
yet by his artful taciturnity and scanty pleading upon the most important 
subject, much is to be inferred against him. In the case of Jimninffe v. 
Moore^ 2 Yem. 609, Blincome acted the very part Jennings has in this 
transaction, so far as the conduct of either is material to affect the purchaser; 
and so far as there is any difference, it would seem,, the case at bar presents 
much the strongest ground of equity, to set aside the subsequent incum- 
brancer or purchaser. Moore had completed his purchase, by paying the 
money; Wells had not. Blincome was a bond fide creditor, and had an 
interest in tne estate of Whitlatch, the vendor, and his object was, to secure 
an honest debt ; but Wells's purchase, and the sale to him, was made to 
^defraud and defeat a bond fide creditor. Moore was charged, upon r^^^ o 
the naked fact o^ acceptance ; but in this case, strong circumstances ^ 
aad inferences, beside that, implicate Wells. He, most undoubtedly, knew 
the ha^dwritiog of Je\i ings, his friend, and was bound to inquiry ; but 
Jennings was caref nl not to mention it to him in aiiy way 1 So was Blin- 
come, and so Norton ; and the care which all have taken foi the purchaser 
implicates him with their agency, if he will accept, they having notice, and 
contriving to conceal from him, is the ground of meUafideSf and the founda- 
tion for the charge of notice against the purchaser. Mrqtherton v. JBiaU, 2 
Yem. 574, maintains the same /principle, and is called by Lord Hasdwickx 
*' a clear authority." The same scriveners were witnesses, and engrossed all 
the securities, and were gtcoBt agents-^or all the lenders. Not that the fact 
of agency was otherwise established, than by the fact of accepting or receiv- 
ing the securities, engrossed by the same scriveners, who had notice ; the. 
concealment of which by them, if the law could tolerate it, would make 
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frauds practicable, without the means of detection. In the latter case above 
cited, it does ndt appear, that Mrs. Hatt, the third mortgagee, had any better 
knowledge who the scriveners were, than Wells in this case. If such had 
been the fact, that she know who engrossed the deed for her, and snch fact 
deemed important, it would have bi»en noticed in the report. And it is not 
mentioned as a fact, or material, in the case of Le Neve v. Le Neve, where 
♦4.*"3l **^^® ^^*® *® cited with approbation by the Lord Chancellor ; but in all 
■' these cases, they seem to have gone much upon the ground of the 
fraud of those third persons, and the danger of sanctioning such fraud, by 
dLQ\)\<\inQ stricti J'ttriSy upon the mere ground of the laches of the first pur^ 
chaser, in not recording his deed within the time prescribed, or not before 
the second deed. And although these cases profess to go upon the ground 
of an agency, yet it is manifest, such agency was presumed in each, and that 
the decision rested virtually upon the fraud which was established against 
persons, not conceiTied in interest, thereby fixing the sting of disability 
upon the temptation to commit fraud, by whatever motive prompted or 
encouraged. 

4. The defendant. Wells, has not sliowii the time of his payment, nor 
denied notice at or before the same, and is, therefore, chargable with notice 
before his purchase was comploted. TourvilleY. Nashy 3 P. Wms. :}07 ; iStort/ 
V. 7k/. Windsory 2 Atk. 030. After notice, Wells ought to have compelled 
Dorhman to make payment, by applying the other quarter township, 
instead of endoi-sing more, and securing that also, thereby taking all hope 
from Astor. Ilis couHcience was affected, before the first arrangement was 
completed, while he had time and opportunity to save himself, and he was 
bound to that coui*se. 

5. The defendant has not denied notice indirectly, by implication; or 
notice to one whom the law will consider his agent. His answer is stiff 
and formal, especially, with respect to tl\e first deed to him ; careful 
^ , *not to say how that matter was managed ; and, considering all the 

-» circumstances of this case, it must be coi]fsidered as a declaration that 
he had no actual knowledge of Astor^s deeds, not having received j)ositive 
information that such were in existence. 

(>. Can the d(ifendant. Wells, maintain a title, or claim the benefit of an 
interest, derived to him through the fraud of Dorhman and Jennings?' If 
he <;an, the doctrine and principle of many cases ai'e overturned, and we have 
a new law upcm the subject of frauds. What/ is said in Zc JVev'e v. Ze JVeve, 
Ambl. 447, is quite applicable. But in a late decision, this doctrine is 
fully recognised in a case like the present, though with fewer circumstances 
of fraud to. justify its appli(;ation. Iliklreth v. Sa^idsy 2 Johns, Ch. 35, and 
cases there cited. Tht? cases cited to the third point are considered as appli- 
cable here ; the inala fides of the actors in those cases was the ground of 
considering them agents by relation ; the purchaser accepting his deed from 
polluted, hands, makes their acts and knowledge his own. Sir Samukl 
RoMTTXY {arr/t/fi7tdo)y in ITjiffuenin t. JSaselei/, 14 Ves. 288, says, ** though 
no direct authority is produced, your Lordship, dispensing justice by the 
same rule as your predecessors, upon such a subject, not confined within the 
narrow limits of precedent, will, as a new relation appears, look into the 
principles that govern the human heart, and decide in a case far the strong- 
est that has yet occurred upon this ground alone, from its infinite importance 
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to commuDity." *And tbe Chancellor thereupon lays down the doctrine as 
veil established, *^ that interests gained by the fraud of other persims, can- 
not be maintained.!' It would be infinitely mischievous, if they coUld, and 
as there said, '^ would be almost impossible ever to reach a case of fraud." 
The gtnusy or kind, of fraud, seems not to be sO much regarded as that such 
is the character of the transaction. 

Doddridgey contrd. — 1. The registry act, and whatever other statutory, 
regulations each sovereign society may adopt for thei transfer of titles to 
real property, are matters of positive institution ; the English registry act 
and statute of enrolments, however, have furnished precedents which, in one 
way or another, have been followed up in each state ; and the decisions upon 
them have been so Uniform, as to have become quite familiar. The attempt 
here to impeach a deed, innocently obtained, on the ground, that it was 
fraudulently intended bythe grantor, is quite novel, and as dangerous as it 
is novel. It proceeds on the ground, that the clause in the state law is to 
be expounded in the disjunctive, and that "or" is not to be expounded so 
as to mean " and." The first objection to this interpretation is, that it sup- 
poses the word " made," can be satisfied by the act of a vendor alone ; and 
the word '^obtained," in like mapuer, by the single act of the vendee, which 
is impossible. No deed can be nuidey without the assent of two persons, at 
least. Deeds take effect upon the delivery ; which is never effected, with- 
out the concurrence of the person who receives. The second objection is, 
that it puts *to nazard the interest of every purchaser,; as every pur- r* . .^^ 
chaser must d^end for his security, not upon his own innocence, but J- 
upon the continual integrity of ^e vendor ; who, if, at any time, and for 
any reason, he can be brought to confess his own fraudulent intentions, in 
answer to a Bill against him and bis vendee, can ruin the latter. A third 
and decisive objection is, that the statute of frauds, if it be susceptible of 
the complainant's iuterpretation, repeals the registry act, which is not pre- 
tended. The registry act, theu in force in Ohio, provided, that all deeds 
executed out^f the state, "should be recorded^ in the county in which the 
lands, tenements and hereditaments, so conveyed or affected, shall be 
situate, within one y^ar after the dayoii whi6h such deed or conveyance was 
Executed \ and unless recorded in the manner, and^ within thertime aforesaid, 
^hall be deemed fraudulent against any subsequent bond fide purchaser, 
^without knowledge of the Existence of such former d^d of conveyance." 
Now, if the act of Dorhman, in giving his first deed to Wells, is fraudulent, 
as being made with intent to postpone Astor to him, and for that reason is 
void, then the registry act is effectually done away ; because no man, under 
any circumstances, can make a second sale, by concealing a. former one, 
without being guilty of as much fraud as Dorhman, at tbe least. His case 
was a hard, one ; he had two creditors, one of whom must suffer, and his 
wishes were to ][>refer one of them. He. sought no benefit by this act to 
himself, nor can his conduct be as censurable as if he Were selling to put 
money intq his own pocket. If the plaintiff be right, *the parties to vmAhtj 
' a first atrd second sale' stand as at the common law. ^ 

2. The doctrine olyconstructive notice, is entirely exploded. The term 
never 'did' convey the time meaning of the courts. There is something 
ahnost absurd in the idea o^!^:pik>oeeding upon a question of fraud by oon- 
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strnotion. The oases upon this subject, only proceed upon two principles : 
first, actual notice to the partj ; and second, to the agent of the party. 
The notice arising, from a suit pending ; a registry or any public record, is 
hot a matter of construction, llie li$ pendenSythe register of record, furnish 
such irresistible^ evidence of notice -in fact, that the party is not jtt liberty to 
urge the contrary ; and the relief is granted on the g^und df notice in fact. 
Nor is this an arbitrary rule : all m^n are parties to the public proceedings 
of the courts of justice, and presumed to be present iat them ; and also par- 
ties to every legal registry, or other public record ; what the laws require to 
be done, and is done according to those laws, they are, in like manner, par- 
ties to, and .are supposed to be acquainted with ; and because the laws have 
provided those public documents for the security of every man, it is his fault, 
if he sees them not; and therefore, he is adjudged to have seei^ them in fact. 
But this reason can have no application to the proceedings of a court not of 
comf^etent jurisdiction, nor to registries and records not made according to 
law. In respect to proceedings in courts of incompetent jurisdiction, or irre- 
gular records, they are only notice, if in fact, they have been heard or iseen 
♦^'/ftl ^^ *^® P^'^y* 80 as to ♦put him upon inquiry. Sugd. on Vend: 470, 
•J and cases there cited. It is believed, that no decisions have been had 
upon this statute ; but the statutes of Kentucky and of Pennsylvania are 
like that of Ohio : and in the case of Tayhr v. McDofuM^s Seirs, 2 Bibb 
420, the court in Kentucky decide, that a record made, not in the proper 
county, is not of itself notice, llie court say, ^'the law requires the deed 
shall be recorded, not only within the liniited time, in order to be valid 
against a subsequent purchaser without notice, but also io the county where 
the land. lies. This provision is obviously intended to .enable persons to 
trace the legal title, with the industry and attention essential to a compli- 
ance with the act." That case is stronger than is necessary for o^ir purpose; 
because in that, the dedd was recorded in time, but in the wrong county ; 
and in ours, the party has failed in respect of both time and place. The 
case of Seigter^s JEeMeer. J^brtner, 2 Binn. lO; is an authority to the same 
effect ; and also, that a record, made within the time, and within the proper 
county, is void, if made upon less proof than the law reobires. An illegal 
registry, then, is not proof of notice. Nor does the doctrine of relation ap- 
ply. All the cases cited on the subject of relivton prove, that the act by 
which a transfiction is completed, has relation to the beginning ; as, for in- 
stance, the presentation of a copyhold, to the surrender : but that this rela- 
tion is a legal fiction, operating between the parties only, aiid without any 
^^1 effect upon third persons or their ^rights. But the use made of this 
•* ' fiction, whereby an illegal registry is made so to relate, either to the 
date of the execution, or proper time of registering a deed, as to affect the 
estate of a third person, is an invention of such modem date, as to have 
acquired, as yet, very little authority in this country. If the obvious policy 
of the law, and the authority of the decisions referred to, are satisfactory, 
then the case of Wells is the very strongest that can be imagined. Suppose, 
he had gone to the registry, to look for the record of any conveyance of the 
lands in question, who could suppose, he would examine the- entries upon it, 
after the date of the separation of the counties, for a conveyance of lands in 
Tuscarawas? 

8.' It is said, that Wells does not show himself to be a complete purohasery. 
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whhoat Aotioe, beeaoae lie hid not made foil paymeDt. The Uw is *dnii» 
ted to he M stated in respecit oif a parohase aad sale ; hat the. reason giTen 
for it has no application here, ll&e, reason iiy that^ when the second pur- 
itfaaser reoeiyes notice of the firsts he should stay hb haad^-^refose a deed or 
wi^hold payment ; andhecaosethisfis in his power, it is his moral duty to 
do it. But in the case of Wells it was otherwise : he was already account- 
ahle to the hank Ibr the whole amoont^ This point has heen determined^, 
in a case of pifedsely the same nature, as to a hank indorsement. Jj^le v. 
Ducomby 5 Binn. 695. The rule, that, notice to an agent is notice to hia. 
piinoipa], and consequently, his fraud affects his pijoicipal, as much as if 
0(MiMnitted hy himself, is not disputed. But the 'rule is explained and quali- 
fied, *in order to give security to the party affected hy it* The agent r* . «.^ 

'must he employed hy the pipty— in the same transaction. Notice to I- 
the i^^t is not sufficient, unless acquired hy him, in the course of i^e tryns- 
action u} which he is employed ; notice otherwise acquired, will not affect 
his prindpaL A general agency is not sufficient : it must be in the particu- 

.hur case ; and the employment must he to purchase, or to make or treat of 

' terms— not merely to-draw a deed. If the agent is employed by one of the 
parties, notice to him shall affect that party only ; where. both employ him,' 
his^fraudi. Shall attach V> hoth. ZoiolAer y. CarUony 2 Atk. ISO ; Warwick 
y. Wairtoieky,S Ibid. 291^294. And it is only* necessary to deny the agency 
and all circumstances from which fraud may be inferred, where those mat- 
ters are charged m the bill I^mbman y. WaUaeey 2 Bro. C. G. 143. The 
{propriety of the Application of the general rule as to agents, in the bases of 

'^oihertanY, Hatty 2 Vem.'&74 ; Jewn^% y. Moarey Ibid. 609 ; Z^Neve 
y. Zs ymH, AmbL 486,. has been questioned. In each of. these c»slA, the 
fact vi agency is Charged,^th all the circumstances of the transaction, iroak 

, which that fact- c^uld be inferred. As those three cases contain nearly Jthe 
whole law upon the subject of notice to an agent, it is only necessary to show 
that neither of them furnish a precedent to affect Wells. .In .jLe Neee y. 
Ze Nw€y the agent was defenduit, and he denied his agency, and admitted 
notice. The other- only denied notice to herself; aad ,the ground of decision 
1% that she adopts enough in *Her answer to mak^ Norton her agei|tJ r« . ^| 
In JminingB y. Moarey one peison was treating of a purchase for him- *■ ; 
self, and dhring the transaction receiyect notice ; and perfected the contract 
in the name of a third person, who accepted of. it, widiout notice. The. au- 
thority of this -decision has been doubted, but with y^ry little reason. In 
Brothirton y. HaUy the agents wer^ scriyeners ; they k^t An office, and 
their prof essu^ was to driye bargMns, effect loans and perfect securities. 
The court adjudge them to be agents, and that notice to them was notice 
to their princ^MJs ; not because one of the parties hind consulted them, and 
procured them merely to write a deed which ano^ier accepted. By the 
term ^ acriyener," something more LI meant than a oonyeyancer. The rea- 
son fopr the decision is, that aU the loans were effected by them, at. their o^ce, 
and all the securities also ; and from the nature of their employment, the 
court decided them to^^ the agents of each party, in effecting the loans 
andjthe securities ; but whether the court decided these facts upon proper 
testimony or hot, is unmateriaL The principle is, that notice to him who is 
employed by both parties to effect a loan^ ahd prepared « security is notice to 
hodi parties. The relation of agent and inriiviipaJi cannot exist, without th^ 
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oonsent of the principal. In every case cited, and in ail others, the fraud is 
charged as it happened, either to the principal or his agent, and in the latter 
case, the agent is made a defendant. Agency or not, is a fact, which if 
stated and denied, must, like every other fact, he proved. In our case, all 
that is charged is denied, and no part of it is proved. 

•4821 * Brushy in reply, insisted, that the Construction of the act of f raudu- 
^ lent conveyances, contended for on the part of the defendants, could 
not be supported. It was undoubtedly competent for the legislature to say, 
such instruments should be void for fraud, whether the donee or grantee be 
party in the fraud or not, and they have so jsaid. Taking the entire section 
together, it is sensible only as it reads ; but by altering '* or " to ^' and " a 
new' meaning is interpolated. The rule upon the subject is, that such con- 
struction shall be given, as will give effect to every word, if possible, that 
none may have been employed to no purpose. The construction, moreover, 
is arbitrary ; contrary to a very plain text ; substituting one word for 
another, in a law which is neither ambiguous nor doubtful ; not for the pur- 
pose of suppr3ssing fraud, and, advancing the remedies, but for the purpose 
of restraining the operation of a remedial act. A deed, void for fraud, is 
not protected by the registry act, which relates only to purchasers, and 
never was intended to affect creditors. It has never received such a con- 
struction in the state, or elsewhere, nor will the language warrant it. Speak- 
ing of the deed of a prior purchaser, it says, '^'unless recorded in a manner, 
and within the time aforesaid, shall be -deemed fraudulent against any sub- 
sequent bond fide purchaser, without knowledge of the existence of such 
former deed of conveyance." There cannot be a «t«^«6^en^ ^purchaser, 
unless there had been ^former one. Besides, the registry act was passed in 
1805 ; the staute of frauds and perjuries, protecting creditors against the 
*4831 ^^^^^ ^^ their debtors, in 1810, five years afterwards ; *and must be 
^ considered as repealing so much of the former act as comes within its 
provisions. If it did aftect creditors in any way, quoad hoc it is repealed ; 
leaving it to operate as between purchasers, upon a first and second sale, 
the first not a creditor. 

Another pretension set up for Wells is, that he also is, or was, a creditor 
and that Dorhman might prefer, whidh he would. If this be so, that pro- 
vision in favor of creditors in the statute of frauds is defeated, as it would 
be in the power of a debtor to evade it at pleasure. If it be law, which we 
feel no disposition to controvert, that in some cases, i^ debtor may give one 
creditor a preference over another, yet this privilege no longer remained 
with Dorhman*. He had exercised it ; he had made his election to give Astor 
the preference, by conveying the lands to him, as it was competent for him to 
do, most assuredly, when it does not appear that, at that time, he owed any 
one else. This privilege must be exercised fairly, by giving that which is 
his own, not that which belongs to another, and which he may happen to 
hold in trust for that other. There is no law which authorizes a trustee thus 

• 

to give away the trust-estate, by advancing or preferring one creditor to 
another. But Wells, at that time, did not stand in the relation of creditor 
to Dorhman. He had indorsed, but it does not appear he. had paid any 
money, or that there would have been any necessity for him to pay, if, after 
express notice, he bad not extended his indorsements, and involved the 
234 
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whole of Dorfaman's esUte^ m if with the dengn whieh Doriiman bad already 
manifested, of catting Astor off ^altogether. As is said in IburvUie . t^a^m 
Y.J^aah, 3 P. Wnis.'307, he should have filed his bill quia timet ^ 
against Dorbmany and pursued his remedy upon the other quarter township, 
released by Astor, and whatever other property could be found. There is 
nothing in the case which shows that Dorhman had received the whole 
$5000 before notice to Wells,, nor what part he had received. It lies upon 
Wells to make this appear clearly, for if any part remained unpaid, it might 
have been stopped, and the payment enjoined. 

It is said, *^ ii the plaintiff be right, parties to a first and second sale stand 
as at common law." But this is not a case merely between purchasers at a 
first and second sale. To this point, the plaintiff is considered a creditor ; 
and it stands as a case between It creditor and purchaser of the debtor. At 
common law, such a conveyance would be avoided. The statute of Elueabeth 
is in aid of the common law, extending the remedy to subsequent creditors, 
superadding the sanction of penalties. It declares "deeds made in fraud of 
creditors void." And although it inflicts penalties, still, in England, it is 
viewed as remedial, "made ajgainst frauds, for the public good, and to be 
taken by equity." Oooch*s Cote, 5 Go. 60 a; 1 Fonbl. £q. 270, 282. Even 
if the doctrine of constructive, notice were admitted to be no longer a rule 
of equity, still this admission would only raise a dispute upon an abstract 
proposition, whether the notice we rely on be actual or constructive ? It is, 
therefore, a disagreement as to the name. ^Under what denomiua- T^iam 
tion have the law-writers classed it ? is the question. If actual, then ^ 
we say, Wells had actual notice. If constructive, then he had only construc- 
tive notice. We have only to show Wells had such notice as the law charges 
him with, to avoid the danger of sanctioning fraud, and to close the avenues 
of injustice, and fraudulent speculation. According* to the opposite argu- 
ment, a suit pending, or a registry of a deed, are notice in fact. They are 
facts of record, and notice to all persons in the same community ; but we 
must be permitted to disbelieve that every person has seen them in fact, and, 
therefore, knows what- they contain. Yet every person is bound by this 
knowledge, because they are made public, and accessible to all : construct- 
ive knowledge or notice, being by the law charged upon the party, because 
he might have known ; the law having done its part by making such' public 
record, and declaring all persons- bound by it, whether they know it or not. 
It is a well-established principle, that the defeindant must unequivocally deny 
all notice, even though it be not charged, and every fact and circumstance 
from which it can be inferred, in order to be considered a band fide pur- 
chaser. Frott v. Beekman^ 1 Johns. Ch. 302 ; s. o. Ibid. 666 ; Murray v. 
Mnster^ 2 Ibid. 155. This the defendant. Wells, has not done. Theisase of 
Taylor v. McDanald^a Msirs, 2 Bibb 420, is not analogous ; as there the 
lands neyer were included in the county where the deed was recorded ; and 
the question was upon the effect of the deed at law. 

*March 10th, 1810. Johnston, Justice, delivered the opinion of rmAoa 
the court. — The questions in this case are partly of law, partly of ^ 
fact. The bill charges the defendant with express notice of the complainant's 
previous mortgage, and with holding the land purchased under a secret trust 
for the legal representatives of Dorhman, the mortgagor. Both these facts 
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^ the ^aacirer denies \ And m there is no evid'enoe to sastain them, t^y most , 
be put out of the case. The bill then proposes to'^eot the def endant. Wells, 
wiUi constractive notice ; and if it fjtils there, then to set aside the^deed to 
Wells as absolntely void, under the express provisimi of a law of the state of 
Ohia 

Obadiah Jennings, i^ho drew the mortgage from Dorhman- 16 Wells, was 
folly apprised' of the existence of Astor'^ mortgage, and acted in ccincert 
with ]>orhman, expressly to defeat Astor'p prior Hen, and g^ve precedence to 
Wells. The advantage of wl^ch they proposed to avail iLemselves for this . 
parpose^ was a snj^sed mistake conmiitted b;^ Astor as to the legal office 
for reoordipg his deed. The land was originally comprised within the 
limits of Jefferson county. Bat before the recording of the deed, the county 
of Tuscarawas was taken off from Jefeerson, and the. land lay in that'part of 
Jefferson which thus became Tuscarawas conhty. The law of. Ohio require 
that the recording shall take place in the county in which the "^ land lies. 
' The first question is, was this a legsLl recording, under the laws^bf Ohio, 
so as to preserve Uie priority which dates gave to AstoV? The office of 
*4871 ^^^^'^^^ *cohnty was the legal office, at the time xsf. executing the 
-' deed : did it, contiiine to be so, at the time of recording it? This pan 
oiily. be decided by consijdering the objeet of the law. ,.It i^as to give notice 
to subsequent purdiasers — ^tp place at their command the means of investi- 
gation, to which, \if they did not resort, they had only to '^ame their own 
indolence or folly. But no one in search of such information respecting 
lands situMe in Tuscarawas county, would be expected to search the records 
of> Jefferson, dabsequent to the date of the Reparation. He^ would natu- 
rally refer to the records of the new county^ to its origin, and from that time 
p^rsu^ his inquiries among the records of the county in which it was Origi- 
nally coinprised. And therefore, we are of opinion, t)iat the' recording of 
Astor's deed was not sufficient, either to preserve its legal priority, or give 
it the equity resulting from constructive notice. 

But it is contended, that Jennings was the mutual agent of bothonort- 
gagor and mortgagee, in the ' creation of Wells's mortgage, and therefore, 
the notice to Jennings was notice to Wells. Here, again, the complain- 
ant's case is unsupported by ^^ the evidence. On the law, there could be 
no doubt, if the facts were snCh as the complainant contends. But it is 
positively denied, both by Wells and Jennings ;. and if pfennings was the 
agent of Dorhman only, his knowledge could produce no other effect on the 
ri^ts o| Wells, than if it had biden concealed iii the breast of JOorhman. 
And this leads to the final question in the case. As the deed really was 
**made" to defraud Astor, does that circumstance alone, linder the laws 
*i.fifil *^^ Ohio, destroy its validity, without reference to^the knowledge or 
-1^ connivance of the mortgagee. And this again must be decided, by 

. referring to the object of the law. The words of Uie statute would literally 
embrace the ' case. But who are the objects of the l§w ? Not creditors 
qply, but subsequent purchasers. And to givie' it such a 'Construction as 
would ^pose a Ixmd fide purchaser^ without notice, to imposition, in order 
to protect creditors, could never comport with the intent '<^ the law. 

Upon the M'hole, we are of opinion, that there is no error in the decree 
below, and that the same be affirmed, with costs. 

Decree affirmed, with costs. 

284 



1819] OF THE UKITBD STATES. 4IB8 

HoAbthttb v. Bbowdsb. 
Zand lawcf Ohio, 

The rale wUdi preTaib in Kentack^ and Ohio as to Umd titles, is, that, at law, the patent Is the 

foandation of title, and neither' party can bring his entrj before the oourt : bat a junior 

patentee, claiming under an elder entry, may, in ehancery, 8^pport his equitable title. 
A description which will identify the land, is all that is necessary to the Talidtty of a grant: but 

the kw reqoivee that an entry should be made with such certainty, that subsequent purchasers 

may be enabled to locate the ad jnwnt rwdm e k . 
An entryfor 1000 acres of land in Ohio, on Deer oraek, ** beginning wli«pe the upper Une of Ralph 

Morgan's entry crosses the creek, running with Morgan's line, on each side of the creek, 400 
. pokfl, *thence up the creek, 400 poles in a direct line, tbence from each side of the r^^f^j^ 

given line with the upper line, at right angles with the side lines, forquantity :** held to be *■ 

a yalid entry. . 
Distinctbn between amendii^; and withdrawing an entry. . 

Appeal from the Circuit Ck>urt of Ohio. The bill in equity filed in thii 
caane, by the appellant, McArthur, stated/ that Gkorge Mathews, on the 
10th of September 1799, made the following entry with the sanreyor of the 
Yirginia army lands : 

*'No. 8717 : 1799, September 19th. George Mathews, assignee, enters 
1000 acres of land, on part of a military-warrant, No. 4795, on Deer cre^ 
beginning where the upper line of Ralph Morgan's entry, No. 8665, crosses the 
creek, running with Morgan's line, on each side of the creek, iOO poles ; thence 
up the creek 400 poles, on a direct line, thence from each side of the given 
line, with the upper line, at right angles with the side lines, for quantity." 

That afterwards, the entry of I^lph Iforgan was withdrawn ; and that, 
in consequence, George Mathews made the following entry : "No. 8717 ^ 
1801, October 2dth. George Mathews, assignee, enters 1000 acres of land 
on part of a military- warrant, No. 4795> on Deer creek, beginning at two 
elms on the^ south-west bank of the creek, upper comer to Henry Mossies' 
survey, No. 8925, running south 45° west, 120 poles, north 65° west, 172 
poles, north 17° west, 820 poles, north 76° east, 485 poles, thence south 1° 
west, 292 poles, thence to the beginning.'' 

The bill charged, that the last entry was not intended as a new one ; but 
only as an amendment or explanation of the first. This last entry was sur- 
veyed the 7th of ♦October, 1807 : and upon an assignment to the r^^Q^ 
complainant, the land embraced in the survey was patented to the ^ 
plaintiff, the 6th of July 1806. 

The title of Browder, the respondent, was stated in the bill as follows : 
That on the 20th of July 1798, Nathaniel Randolph made the following 
entry : 

" No. 8810 : July 20th, 1798. Nathaniel Randolph, assignee, enters 800 
acres of land on three military-warrants, Nos. 4165, 4250 and 4664, on the lower 
side of Deer creek, beginning at a' walnut and two elms, cornered five poles 
frem the bank of the creek, running 'south 61° west, 200 poles to two white 
oaks, and two hickories, thence north 7° west, 284 poles, thence north 61° east, 
200 poles, thence to the beginning." That the last entry" was surveyed for 
Randolph, and the oldest patent obtained by him, which he conveyed to 
Browder, who has recovered upon an ejectment. 

By the answer and exhibits, it appeared, that Randolph's survey was made 
the 1st of August 1798 ; that a patent was granted to Randolph, the 29th 
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of September 1800, who conveyed to the respondent. The respondent, 
Browder, having brought an action of ejectment, recovered the possession 
of the land in question ; and the appellant, Mc Arthur, filed' this bill in eqnity, 
praying for an injunction ; a conveyance of so much of the land claimed by 
the respondent, as interfered with his claim ; and for general relief. The 
bill was dismissed by the circuit court, and the cause brought by appeal to 
this court. 

♦4911 March 10th, 1819. This cause was argued by Scott and * Brushy 
^ for the appellant, and by the Attorney- General and Doddridge^ for 
the respondent. 

March 12th. Marshall, Ch. J., delivered the opinion of the conrL-r-In 
this case, the appellee, claims under the elder grant, founded on the elder 
entry. Consequently, if his entry be valid, the bUl of the appellant cannot 
be sustained. But the entry is so defective in description, that it was neces- 
sarily abandoned ; and the appellee relies on his patent ;. anterior to the 
emanation of which, the appellant contends, that the land was appropriated 
by this entry. The validity of this entry also is denied. But before we 
examine the objections made to it, we must consider those which have been 
urged against the jurisdiction of this cour|;. as a court of equity. 

The rule which prevails both in Kentucky aAd Ohio is, that, at law, the 
patent is the foundation of title, and that neither party can bring his entry 
before the court. In consequence of this rule, it has been also well settled, 
that the junior patentee, claiming^nder an elder entry, may, in chancery, 
support his equitable title, and -obtain a decree for a conveyance of so much 
of the land as, under his entry^ J|ie may be entitled to. But the general 
principle is supposed to be inapplicable to this case,, because the words 
of the entry are introduced into the grant ; and if th^y were too vague 
to appropriate the land, when used in the entry, they must be too vague to 
*492l ^PP^op^^^ ^% when used in the grant, which is a *question triable 
^ at law, and which was tried in the ejectment brought by thcikppellee 
for the land. ^ . . 

Were the fact precisely as stated, i^ could not support -the argument 
which is founded on it. When lands are granted, a description which will 
identify them is all that is necessary to the Validity of tha grant. But iden- 
tity is not all that is necessary to the validity of an entry. The law requires 
that locations should be. made with such certainty, that subsequent pur- 
chasers may be enabled to locate the adjacent renduum. All grants are 
founded on surveys y they recite the surveys, and all thilt is required in an 
ejectment is, to prove that, the land claimed is that which was surveyed. 
But more is* required in a contest respecting an entry ; nothing is more 
common, than for courts to declare en entry void for uncertainty, notwith- 
standing the Nearest proof that the land claimed, and that located, are the 
same. 

. "inhere is then nothing in the resemblance between the word^ of 4^he grant 
and 'i>f the entry, to distinguish this from other oases, in which the party 
claidilng under the first good entry^ conies into chancery to obtain a convey- 
ance of lands held under a senior patent. We proceed, then, to examine the 
entry nnd^r which the appellant claims. That entry is made for 1000 acres 
of laiid on Deer creek, << beginning where the upper liae of Balph Morgan's 
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entrf crosses the oreek, ranning'with MorganV line on each side of the creek, 
200 poleSy'thence np the creek 400 poles, on a direct line, thence from each 
side of the *given line^ with the aj^r line at right angles with the r*^g» 
side lines, for qaantity.t . . 

That entries, which contain snch descriptive words as clearly to -designate 
the place where the land lies, shall, with respect to their more particular 
locative calls, be supported, if they can, on|.air cdn^traction, be supported, 
is a principle which pervades the whole of that curious sind intricate fabric, 
which has been ereeted by the decisions on land titles in Eentiickjj^^ and has 
been taken as a model for those in the military district of Ohio. \i a subse- 
quent locator, brought to theispot.whe^e the lands lie, with the location in 
his hand, might, by the application of the rules which the courts have estab- 
lished, 'know how to place the entry, so as to enable hiinself to locate the 
adjacent residMuray the entry must be sustained. 

In this case, it is admitted, that the beginning is described with suffi- 
cient certainty. The place where the upper linie of Ralph Morgan's entry 
crosses Deer creek, is ascertained. From that beginning, the entry calls to 
run '* with Ralph Moron's like, on each side of the creek, 200 poles." It is 
said to be entirely uncertain, whether this line iis to be 200 poles on each side 
of the creek, so as to amount to 400 poles, or to be only a line of* 200 poles 
altogether. Did this .ambiguity really exist in the words themselves, it is 
entirely removed by the other parts of the locsttion. The entry is made 
for 1000 acres of land, and cannot on any construction, .be made to exceed 
500 acres, unless the base line be 400 poles. We have then a given lin^of 400 
poles. The entry then proceeds, •" thence up the creek 400 poles, r* . j. . 
on a direct line."' The plain meaning of these words is, that the l^nd ^ 
lies up the creek, so that a direct line of 400 poles will reach its upper boun- 
dary. If the location stopped here, adding only "for quantity," the 
decisions of Kentucky would estal^lish it as i^ good entiy for a square^ 
formed on the tipper side of the base line of 400 poles, which would contain 
1000 acres of land. But the entry proceeds, "thence from each side of the 
given line, with the upper line at right angles with the side lines, for quan- 
tity." This part of the description hits been said to produce nnedrtainty, 
because two lines are' given, and a subsequent locator could not tell to which 
reference was made. 

If it would make any difference whether the base line, or .the line up the 
creek, was taken as the given line, this might produce some diiScnlty ; but 
if the. entry must cover precisely the eame-^ ground, whether the one or the 
other be taken as the given tine, it can make none. Let the base line be 
considered as the given line. It is plain, that the words "from each side" 
must mean from each end, because the land is to lie up the creek ; whereas, 
if yon proceed from each side, it would lie partly down the creek. The line, 
-too, which \a to give the quantity, with the side lines, is the upper line, and 
.that is removed from the base line, the distance necessary to induo be 
quantity of land required. As this quantity is to be inclosed from the wL>;le 
entry taken together, within lines which form a square, the entry must be 
understood to require, that the side lines should be drawn from the ends of 
ih^ base line, *and the inaccuracy of the expression could not nus- r^.^j, 
letfd. *- 

- Bat the entry is understood to refer, as. the given line^ to that which is 
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last mentioiied ^ that is, to the libe of 40C^ poles, which is perpenadiimlar^ to the 
base. Yoa are then carried up the creek 400 poles, in a direct line from 
the base line. From each side of this line, yoa are carried " wilAi the upper 
line at ri^ht angles with the side Imes,*' until yon get 1000 acres. This con- 
stmction gives fall effect to every word of the entry, and gives a square 
which will contain llOOO acres. It is, we think, the natural construction. 
The entry would be so understood by every subsequent locator. On any 
construction, then, which can 'be given to the wprds, the entry must not only 
haye the same form, but must cover precisely the same land. 

If, then, the original enttyhad never been amended,'4here could be no 
doubt of the right Of the party claiming under it. This leads to the inquiry, 
w]2^ther the amendment affects this right ? The distinction between amend- 
ing and withdrawing an entry is well established, and completely understood. 
An amended entry retaina its original character, so far as it is unchanged by 
the amendment.' So far as it is changed, {t is a new entry. The survey^ in 
this case, is understood to conform precisely to the amended entry ; and it 
<$ontaui6 a part of the land comprehended in the original eni^ry. Sp far as 
respects the land with]4 the appellee's patent, which is comprehended, by the 
*£UA\ ^^&^^ ^T^^^9 ^be amended entry, and the suivey, we think, the *ap- 
1 pellant was entitled to a decree, and consequently, the circuit court 
erred in dismissing his hill. The decree is to be reversed^ and the cause 
remanded to the circuit court,' with directions to ent^ a decree conforming 
to this opitiion. 

DficBEE.:^This cause came on to be hei^'on the transcript of the 
record of the court of the United States for the seventh circuit, and district 
Of OMo, and was argued by counsel : on consideration whereof, this' court 
i&of opinion, that the plaintiff in the circuit court had a good title in equity 
to M90 much of the land contained in thc^efen^ant's patent, as is' com- 
prehended in the original eiktry.nuule 'by George Mathews, in September 
1790, and also in his amended entry, and in his survey; and that the decree 
of the^d drcuit court, dismissing the bill^ is. erroneous and ought to be 
reversed, and^it is, accordingly, reversed; and this court doth further direct 
and order, that the said ebuse be remanded .to th^ said cbcpit court, with 
directions to enteir a decree,' directing the defendant to convey to the plun^ 
tiff j^ much of the )and contained in his patent, fa is comprehended in the 
original entry, and also in the amended entry and survey, on which the grant 
of the plaintiff was fou^^^d, ^ . 
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Coyffture ly revcHAMonary oruiBer. 

A craiMr, equipped at the port of Oerthagene, in &k>iitii Aberice, and commiflsioned under- the 
antiiority ol the proTinoe of Cartbagena, one of the United Prorinoee of New Otenada, at war 
with Spain, sailed from the aaid port,' and captured on the ^h seas, as priie, a yeeaet and^r^u, 

' belonging to the sahjoetsof the liiDg of Spain, and put a priae^rew on board ; and ordered. her" 
to proceed to the laid port'of CSarthagena ; the captured veaael was afterwards fallen in with, by 
a priTate^iraied ▼easel of the United States, and the ^rgo taken oat and brodght Into the llni- 
ted States for adjndioaiion, as the property of their enemy ; the original Spanish owne^ and the 
prize-master from the Oarthagenian crusier, bothdfdmed the goods : the possession wa& decreed 
to be-restored to the Oarthagenian prize-master. 

War having been recognised to eziet Ijbtween Spain and he^ oolonles; by the ggDremmeot ai^ -tiie 
United States, it is the doty of the courts of the United States, where a oaptore'is made by 
either of the belligarent parties, without any yioktion of our neutrality, and the capturefl prize 
is brought hinooently with on^ jurisdiction, to leaTO things in the same state they find them ; 
or 'to restore them to the state from which tiliey ha^ beeii forcibly remoyed by the act of our 
own citizens. \ . . 

The Spanish treaty held not to apply to the above case, as the oourt could not mtider the Osi^ 
thagenian captors as piimtes, and the capture was not made, within the jurisdictional limits of - 
the United States .the only iwo cases in which the treaty ^njoins restitution. 

" Appeal from the Cironit Coart of Nortji Carolina. This was a prise 
allegation against certain goods, taken by; a private armed ▼essel of the' 
United States, the Harrison, daring the late war with Great Britain, r^i . ^o 
*ont of a ship called the Kenstra Senora de la Caridad. . . L *^^ 

A claim was interposed by Salvador Bages, and others, Spanish subjects, 
domiciled at &lt. lago, in the island of Cnba, alleging that the ship was li 
Spanish ship, and with the goods, their property, was captured oil the high 
seas, by an armed vessel, cruising under the pretended colors of Cartfaagona, * 
tjie commander of w)iich produced no commission, nor did the claimants 
Ifnow, or admit, he had. one, and who detained the Oaridad as prize, and put 
a pirize^rew on board. That having separated from the capturing vessel, 
they were met with and boarded' by the privateer Harrison. That the said 
privAteer captured and took possession of the Caridad, and the captors 
unladed the cargo from^ on board of her, into the Harrison, and having 
brought the same into the port of Wilmington^ North Carolina, proceeded 
against it as prize -of war. 

A cross-claim was flled^by t^edfo Brugman, master and_ commander of 
the Carthagenian armed schooner Neustra S^nora de la Popa, in behalf of 
himself and others, the ^ corners of said privateer, to the goods thus pro- 
ceeded against as prize of war, by the commander,^ officers and crew of the 
Harrison. This claim pleaded, that the goods were not, at the time of the 
proceedings, nor at the time of ci^ptafe by the Harj^soh, the property of 
any British subjects, or. of any persons domiciled in the dbminione of Great 
Britain, -not of any of the enemies of the United States, but that the same ^ 
then were, and yet are, theproperty of the owners, officers and crew of the 
Xia Popa, froih whose lawful possession the^same *had been violently r^'.^^ 
and wrongfully taken, on the high seas, by the Hafrison, as before ^ 
mentioned. That. the- La Popa, having h«en duly commissioned by t^he 
sovereign atithority of th^ independent state of Cartbagena^ and furnished 
with letters of marque and reprisal^ Authorizing her to capture, on the high 
seas, the property of the enemies of said.statej left the pott, of Cartbagena, 

4 Whxat«— 10 241 
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itt the monUi of Deoember 1814, on a omise. That on the 2l8t of Jannaay 
1816, while cniising off St lagb de Cdba, the said privateer La Popa, com- 
manded by the olaimanty seized and oaptared the ship La Caridad, sailing 
from Jamaioa to Ctiba, loaded with dry-goiods, and belonging, with the 
cargo, to the enemies of the said * independent state of Carthagena, as 
the papers on board, and the infoiination of the master and crew, convince^ the 
claimant to be the fact. Ttutt the claimant pat a prizermaster and crew on 
board the captured vessel, and ordered her to pi^ooeed to the said port of 
Carthagena. That the said prize-master and crew retained t^e poissession 
for fonr days, and while they were proceeding to Carthagena, the Caridad 
was forcibly taken by the Harrison from their possession, the goods taken 
ont^^and bjronght into the port^of Wilmington, as aforesaid. , 

An order was made by the cbiirt below, that the claimant, Pedro Brag- 
man, shonld be allowed to make farther proof , that the commission which 
he pr(5daced, and under which he alleged the original capture to have been 
made, was issued /by the authority acting as the 0<>vereign authority of the 
United Provinces. of New Grenada. : 

^5001 * ^^ ^^^ hearing, it Was proved, by the teitimony of witn^fBseSy 
^ that the La Popa belonged to and had been actually fitted out in 
Carthagena, one of the said United Provinces of New Grenada ; that the 
commission produced by the commander, was in the usuarform in which 
letters of marque, were issued by the sovereign authority of that province ; 
that the seal affixed to the same was the seal used at the time by those who 
exercised the sovereign authority of Carthagena to authenticate the com- 
missions by them granted ; that the officers of state by whom the same was 
signed, were at the time, and had been for jiome time before, respectively, 
the governor and the secretary of war and the marine of the said pipyince ; 
that the witnesses were acquainted with the hand writing iof the said, gover- 
nor and secretary, the witnesses having often seen them wfi.|;^,as well as seen 
their public and acknowledged writings, and verily believed the same to 
be their signatures. And the commission was. also proved to be genuine, and 
to have regularly issued by the certificates and declarations of the officers 
of state of the Province of Carthagena. The priginal capture by the Ia 
Popa> the retaking by the Harrison, and the proprieta^ interest of Ihe bri- 
giiud Spanish owners of the goods, were all fully proved. 

. The circuit court decreed, at May term 1818, the goods to be restored to 
(he possession of Pedro Brugman ; from which sentence an appeal was taken 
to this court, by the claimant, Ssdvador Bagbs, for himself and 'the original 
Spaiiish owners. The cause was submitted, without argument. '^ 

*xoi 1 ^Maroh 1 i2 th, 1819. Johxsok, Justice, delivered the opinion of the 
•J court. — ^This case arose out of a capture made in the late war. Th6 
La Popa, a commissioned cruber of the Province of Carthagen^ had made 
prize of the Caridad, a Spanish vessel, in a voyage from Jam^iiiA to Cuba. 
The American private armed vesse) Harrison fell in. with the Caridad, then 
in possession of the prize crew of the La Popa, and suspecting her cargo to 
be British, took possession of it, and transshipped it ifito their own vessel. 
On the arrival of the Harrison, in a port of North Ca^lina, the: cargo was 
elaimed both by tfaie Caridad and La Popa, and finally restored to the La 
Popa. This is an appeal from the decision of the iurooit court of North 
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Carolina, made by the orig^Da) Spanish owner, aild tl^e oaie has been sub- 
initted on thd evidence and the gronnds, taken in the argument below. 

There is no doabt, that the property was Spanish, nor that the privateer 
La Popa was commissioned as a cruiser, whilst .the Province of Oarthagena 
had an organized government ; and there ijr the fullest evidence, that her 
armament and equipment was unaffected by any charge of havine been made 
in violation of our laws. The onlyiquestion in the case is, whether an orig- 
inal Spanish owner is entitled to the' aid of the courts of this country, to 
restore to him property of which he has been dispossessed by capture, under 
a commisRion derived from the revolted colonies? and this question is con- 
sidered, by this court, as having *been fully decided by the principles r^^Qq 
assumed in the case of the United J^ates v. FaXmer^ at the last term '- 
(8 Wheat.' 010), and by the decisions ip the cases of The J^treOa (an(e, p. 
298), and 7%<; IHvina Pcutora {ante, p. 52), at the present term. 

War notoriously exists, and is recognised by our govemm«St to «xi8t» 
between Spain and her colonies. This is an appeal to the highest of all tri*- 
bunals on a question of right. Ko neutral nation can act against either, 
without taking part with the other in the war. All that the law of nations 
requires of us, is strict and impartial neutrality. And no friendly nation 
ought to demand of the. courts of this country to do an act which may in- 
volve it in a war with the victor. Our duty is, where the property of either 
IB brought innocently within our jurisdiction, to leave things as we find them j 
mnch more, to restore them to that state from which they bave been forcibly 
removed by the act of our own citizens. The treaty with Spain can have 
no bearing upon the case, as this court cannot recognise, such captors as 
pirates, and the capture was not made within our jurisdictional limits. In 
those two cases only, does the treaty enjoin restitution. 

Decree affirmed, with costs. 

*Whbatdh v. Sexton's Lessee. [*508 

Judicial mie, — Fraud/utenU wnmmfomm. 

> 

JL nle, under •/. /a., duly braed, ii legal, m ratpects the purchaser, prorided the writ be levied 

npon the property, before the retom-day, although the sale be made after the return-day, ttid 

the writ be never actually returned J 
A deedinade upon a Taluable and ade<inate consideration, wliioh is actually paid, and the efaangs 

of property is homd Jide^ or soch aslt purports to be, cannot be oonsidered at % oonveyanoe to 

defraod creditors.* 

Ebbob to the Circuit Court for the District of Columbia. This was an 
action of ejectment, brought in the court below, by the defendant in error, 
Sexton, against the plaintiff in error, Wheaton, to recover the possession of 
a parcel of ground in the city of Washington, being lot number 17, in square 
254, containing 8254f square feet, with the buildings thereon. 

At the trial, the plaintiff produced and read in evidence to the jury, a 
deed of bargain and sale of the premises from John P. Van Ness and wife, 
and C. Stephenson, to Sally Wheaton, the wife .of the defendant in eject- 
ment ; and a deed from one Watte<*8on to the same, of the same premises ; 

> s. r. McNitt V. Turner, IS Wall S6S. • Qwne v. Hardy, 1 Mleli. 06. 

248 



503 SUPREMl? COTTBT [FeVy 

WhMtoQ ▼. SexftoD. 

a writ oiJLfa. ag&in^t the goods, ohattels, lands and tenements of the'de- 
fendanti issued from the court below, upon a judgment obtained by Sexton 
against Wheaton, with* a return thereon by the marshal: << December the 
*504l ^^^ 1816, sold the real property *in square 264/ to Francis F. Key, 
^ Esq. for three hundred dollm ; sales of real property in square 253, 
countermanded by said Key ; sold personal property," d;c. The writ was 
Acyer actually returned, but fer the first time, produced by the marshal iii 
court, at the trial of this cause. The sale^too)^ place after the return-day 
mentioned in ^he writ. The plaintiff also produced and read in evidence a 
deed from the marshal to the plaintiff in ejectment, dated 30th May 1816, 
he haying been the highest bidder, by. Key, his attorney. 

The defendant's counsel prayed the court to instruct the jury, that the 
lessor of the plaintiff could not recover. The Cpurt refused Xo give such 
instruction, but instructed the jury, that if they should^ be of opinion, from, 
the evidence, that the writ oifl.^-fcL was levi^ by the marshal, upon the 
property in question, before the return-day of the writ, it was lawful for 
him to sell the same, under and by virtue of said writ, and that the facts 
respecting the said sale might be proved -by parol*. To which instruction, 
the defendant excepted. 

The defendant, to show the legal title of the premises to be in one £. B. 
Caldwell, and not in the lesiior of the plaintiff, gave in evidence a deed from 
the defendant in ejectment to said £.B. Caldwell, made and executed on 
the 23d of December 1811, conveying the premises to the said £. B. Cald- 
well, reciting the deeds from Van Ness, ^c, and that it was' understood, at 
the time of making thoUe deeds, that the property should be absolutely for 
the sole use of said Sally Wheaton, &c., but it had been apprehended and 
*505T siiggested, that the said Joseph Wheaton might *have a life-estate 
^ therein, to carry into effect the .original intent of the conveyances, 
and fot the consideration of five dollars, paid to him by £. B. Caldwell, the 
said Joseph Wheaton conveyed to him all his right, title and interest, in 
trust for the use of said Sally Wheaton. Whereupon, the court instructed 
the jury, that if 1he jury should be of opinion, from the evidence, that the 
said deed was made by the' said Joseph Wheaton, without a valuable con- 
sideration therefor, or was made by him, with intent to defeat and delay, or 
defraud his crecQtorj the said Sexton, of his debt aforesaid, then the said 
deed was void in law, as to the said Sexton : to which the defendant ex- 
cepts. 

The jury found a verdict, and' the court rendered a judgment for the 
lessor i>f the plaintiff. The cause was then brought to this court by writ of 
error.' The' cause was submitted, without argument. 

March .12th, 1810. Johnsov, Justice, delivered the opinion of the court 
-?-The suit below was ejectment, and the defendant in this court recovered, 
under a title derived from a sale by the marshal of this district. The mar* 
thal'sLdeed conveyi? the life-estate of Wheaton in the lands in question. And 
the plaintiff below proved the title- in the defendant's wife, under convey- 
ances executed after marriage. The defence set up was a conveytoce exe- 
cuted by Wheaton, to a trustee, for the sole and separate use of his wife and 
*500l ^^ heirs, and the deed purports to have been executed m considera- 
tion of, and to carry into *eff ect an original intention in the parties^ 
S44 
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th^ the copveyaiices to his wife should inure to the same uses, although the 
oonVeyances in law operate otherwise. But there is no other evidence o^ 
this fact than what is contained in the deed, and it was executed but two 
days before Jhe judgment. 

At the trial, two bills of exception were taken ; the first of which brings 
up the question, whether a sale by the marshal, after the return-day of th^ 
writ, was legal, 'fjxe court charged that it was, provided the levy was made 
before the return-day. And on this point, the- court can only express its 
surprise that^any doubt could, be entertained. The couit below were 
unquestionably right in this instruction. The purphaser depends on the 
< judgment, the leyy and the deed. . All other questions are between the par-r 
ties to the judgment and the xnarshaL Whether the marshal sells, before or 
after the return, whether 'he makes a correct return, or any return at all, to- 
the writ, is immaterial to the purchaser, provided tiie writ was duly issued, 
and the levy made before the return. 

I The second bill of exception brings up the question, whether the. de^4 to 
CaldwellyJn trust for Mrs. Wheaton^ was not fraudulent and void as against 
creditors.* In ordinary cases, a voluntaiy conyeyance of a man, to the use 
of his wife, when ipironmstanced as Wheaton^'was, would unquestionably be 
void. But it is contended, that, in this instance, a court of equity would 
have decreed Wheaton to make the conveyance he did Execute, and therefore, 
it was not a voluntary conveyance. That there are cases in *which r^-^,_ 
the court would lend its aid to protect the acquisitions of a wife from > 
the creditors of a husband, may well' be admitted ; but on this case, it is 
enotigh to observe, that if the husband may, upon his own recital, make out 
such a case, there would no longer exist any difficulty in evading the rights 
of creditors. 

Yet this court is not satisfied^ that the court below has given an instruc- 
tion that comports with the law of the case, ^e instruction of the court, 
given op motion of the plaintiff below, is, that the deed was void in la\^, " if 
it was made by the said Joseph Wheaton, without a valuable consideration 
therefor, or was made by him with intent to defeat, delay or defraud his 
creditors." Had the conjunction and been substituted in this instruction for 
^Ty it would have been entirely unimpeachable ; but as it now reads, it 
^nst i^ean, .that -even had a valuable consideration been paid, if the deed 
was made, with intent to defeat creditors, it was void. We know of no 
law. which avoids a deed, where a valuable (by which, to a general intent' 
'iniist/also be understood adequate) consideration is paid, aiid the change of 
property be bond^/kU^ or such as it professes to be. Of such a contract, it 
cannot be- predicated, that it is with intent' to defeat or defraud creditor^ 
since, although the property itself no Ibqger t^mains subject to the jndg- 
m4mt, a substitute is furnished by wbj^ that judgment may be satisfied. 
Nor is it any impeachment of such a deed, that it is made to the use of the 
family of the maker. The trustee, in that case, becomes the benefactor, 
and not the husband. It isi^not-a provision made by him for his r*eno 
f w%, but by »Bother. , t*"^ 

, Although, from anything that appears- in this cause, this court pan see no 
groiihd on #hich thie jury could have found otherwise than they, did, yet if 
the inttiraotion was erroneous, and to the prejudice of the defendant below, 
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as this oonrt cannot estimate its influence on the minds of the jury, the 

judgment most be reveraed. 

^ ^ Judgment rerersed. 

Sbbosa^t's Lessee v. Boddub et oL 

DepoBhions taken aooording to the proViao in the 80th aectioii of the judiciary act or 1789, under 
a ibdEmaM petm i a tt m^ ** aooording to common usage, irhen it may be neceaaary to preTent a fail-* 
nre or delay of justioe,** are, under no drcnmstancea, to be oonmdered as taken <2e 6m« mm, 
whether the witnesses reside beyond the process of the court or within it; the prorisioiia of the 
act rektive to depoaittons <fe bm$ mm being confined to those taken mider the enairtiwg part of 
the 



March dth, .1819. This canse was argned by Mcartin and C. J. Ingertotty 
for the plaintiff, and by JBopkinson and 8ergean$y for the defendants. The 
facts are fully stated in the opinion of the court. 

'March 12th. Washington, Justice, delivered the opinion of the court. — 
*fi09l *'^'^ ^"^7 question certified by the circuit court for the district of 
-* Delaware to this court is, whether certain depositions, taken under a 
oommission issued from that court to Philadelphia, could, under the circum- 
stances of the case, be given in evidence to the jury ? 

This question arises out of the following facts : On the 25th of October 
vl8i7, a consent rule was entered in this case, '* for a commission to issue to 
take depositions on both sides, to be directed to Thomas Bradford, jr., and 
William' J. Duane, of Philadelphia ; interrogatories to be filed oh ten days* 
notice.*' The agreement of the counsel, under which this rule was entered, 
was filed in court, on the 11th of November, of the same year. On the 27th 
of October 1817, an exparie rule was entered; on the motion of the defend- 
ants' counsel, '* for a commission to issue to the city of Philadelphia, on the 
part of the defendants, to be directed to George Yaux and William Smith, 
or either of them, commissioners on the part of the defendants, on ten days' 
notice of filing interrogatories, with liberty to the plaintiff's coiinsel to name' 
. a^commissioner or commissioners, if they should choose to do so, at any time 
before issuing the commission." 

After the counsel for the lessor of the plaintiff had opened his case, and 
gone through his evidence, the counsel for the defendants, having opened 
his case, offered to give in evidence to the jury si^ndry depositions of wit- 
nesses, taken under a commission to Philadelphia, bearing date the 3 1st of 
*5lol ^^^^^^ 1817, directed to George Yaux and William Smith, or ^either 
-'of them, and to Gkorge M. Dallas and Richard Bache, or either of 
them. This evidence was objected ta by the plaintiff's counsel, on the 
ground, that the depositions so taken were to be considered, in point of law, 
as taken de bene esse. In support of this evidence, the defendants stated, 
and the Opposite counsel admitted, that previous to the execution of this 
commission, an agreement had been entered into, that the same should be 
executed by George M. Dallas, one of the commissioners on the part of the 
plaiiitiff, and George Yaux, a.nother of the commissioners on the part of 
the defendants ; and that it was further agreed, and so indorsed on the com- 
mission, that the said George Yaux might be permitted to take, a solemn 
affirmadon, instead of an oath, and that the commissioners who should act, 
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Hdigbt be qualified by any alderman of Philadelpbia^ and tbeir derk, by tbe 
eommiaeioneni ; and which ag^wementa were entered into' upon the applica- 
tion of the defendanta' ooonaeL He f artber gave in evidence, that^commia- 
niottB had heretofore isaned to Philadelphia, and" other places within^lOO 
miles of the place ot trial, from the circoit court for th|it district, upon 
motions made for that purpose ; and that upon motion, commissions had 
issued to Philadelphia, and to other places without the state, from the 
4iupreme court of the state of Delaware, previous and subsequent to the 
year 1789. That upon the return of the commission in this case, publication 
thereof was orde^^ed by the court ; and lastly, that all the witnes&es examined 



in the execution of the *8aid commission, resided in Philadelphia,' 



[♦611 



distant 3a miles from the place of holding the court. 

It is contended by the plaintiff's counsel, that as,. by the 6th section of 
the act of the 2d of March 1793, mbpcenas for witnesses may run into any 
otheff district than that in which the court is holden, provided, that in civil - 
causes, the witnesses do not live at a greater distance than 100 miles from 
the place of holding the court, the deposition in this case ought not to have 
been received, unless it had appeared to the court that the witnessea had 
been duly summoned, and were unable to attend. This argument appears 
to* be founded upon the provision of the 30th section of the judiciary act of 
1789, c. 20, to which this case has no relation. That section authorizes the 
takiug of depositions in the specified cases, without the formality of a com- 
mission,, but declares, that the depositions so taken, shall be de bene esse ; 
and to prevent any conclusion from being drawn agaiiist the power of the 
courts to grant commissions for taking depositions, by reason of the above 
provisions, this section goes on to provide^ that nothing in the said section 
contained shall be construed to prevent any court of the United States from 
granting a dedimxa potegtatem to take depositions, according to common 
usage, when it may be necessary to prevent a failure or delay of justice, 
which power it is declared they shall severally possess. 

The only question then is, whether depositions taken: under a dedimut 
potestcUem, according to common usage, are, under any circumstances, to be 
considered as taken de bene ease? And it is the opinion *of this r^f.^et 
court, that they cannot be so considered. What might be the effect *- ** 
of the agreement of the parties, or of an order of' the court to the contrary, 
need not be decided in this case, as the rule, as well as the commission which 
issued under it, was absolute and unqualified. Whenever a. comi^ission 
issues for taking depositions, according to common usage,, whether the wit- 
ness reside beyond the process of the court, or within it, the depositions are 
absolute, the above section of the act of ^congress relating to deposi^ons de 
bene esee, being most obviously confined to those taken under the enacting 
part of that sectidti. 

But it is contended by the plaintiff's^ounsel, that this commission to 
take depositions of w^itnesses living within 100 miles flrom the place at whiiph 
the court was to sit, although in another district, was improvidently issued, 
and that the rule under which it issued was erroneously made. Whether 
this objection ought, Or ought not, to have been made, at the time, or dur- 
ing the tei*m ^when the rule was entered, is a question which does not pccur 
in this case ; because, it is most obvious, from the conduct of the plainl^a 
counsel in the court below, that if they did not agree to the rule, the 
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missipn was issued with their coosent. A consent rale was entered, on the 
25tfa of October, differing from the ex parte tvHey entered, two days after- 
wards, in no other respect, but as to the names of the commissioners. The 
plaintiff's counsel afterwards joined in the commission, removed every pos^ 
sible objection as to the commissioners, by naming one on the part of the 
^ •, plaintiff, to act with one of the defendants' ^commissioners, and filed 
•^ his cross-interrogatories, to be propoanded to the witnesses. ;The 
commission was executed by the commissioners- so named, and the witnesses 
were r^nlarly examined, as well on the cross^inteifrog^tories, as'' on those 
in chief. After such unequivocal evidence of consent to the issuing of 
the commission, it is not competent to the plaintiff's counsel to object, that 
it issued improvidently, or that the rule was ip^propetly obtained. 

It is to be certified to the circuit court for the district of Delaware, that 
the depositions taken under the commission, referred to in the ti^nscript 
of the record seni to this court, dated the 31st day of October 1817, ou^t 
to be given in evidence to tLe jury, upon the trial of the cause in which they 
were taken. 

Certificate accoiidii^ly. 

Boyd's Lessee v. Gbavbs et al. 
Statute of fratids. 

An agreement, by parol, between two proprietors of adjoining landa, to employ a sarveyor to run 
the dividing line between tbeip, and that it should be thus aa<»rtained and settled, which was 
executed, and the line aooordingly run, and marked on a plat by the surveyor, in their presence, 
«B the boundary, lield to be conclusive, in an action of ejectment, after a correspondent pos- 
session of twenty years bf the parties, and those claiming nndar th«n respectlTely. 

Such an agreement is not within the statnte^of frauds, as being a contract for the sale of lands, or 
any interest in or concerning them. 

♦6141 *DuvAix,' Justice^ delivered the opinion of the court.-^An action '< 

-' of ejectment was broc^ht by Andrew Boyd against the defendants, 
in the circuit court ^f or the district of Kentucky, on the 26th oi^ November 
1Q14, for 2000 acres of land in Fayette coltnt'y, on the waters of Elkhorn 
ereek. ,The patent bears date on the 8d of December 1789, and was granted 
to Andrew Boyd, pursuant to a survey made, the 14th of July 1774, on a' 
warrant issued under the royal proclamation of^lHS. This tract of land is 
contained within the Cotbrses and distances foUoVing : beginning a^ a buck- 
eye and ash, cornei* to John Carter's land, and in a line of William Phillips's 
land, and with the same south-west, 874 poles, crossing a small branch, to a- 
hoop wood and sugar tree, and leaving said line, south-east, 860 poles, crossing' 
a branch to an .elm and buckeye, north-east, 874 poles, crossing a branch to a 
sugar tr^e and buckeye, thence north-west, 860 poles to the beginning. • 

The defendants claimed title unde^,a patent granted, to Elijah Craig, on 
the 7th of November 1779, for 2000 acres, on^a VatraiSt to John Carter, * 
heir-at-law of Thomas Carter, in consideration of military services. The 
warrant was assig^^ to Craig. The courses and diatances are the. follow- 
ing : beginning at three large hoop woods growing from one root, .comer t6 
William Phillips's land, and with a line thereof, south-west, 874 poles, cross- 
ing two branches to a buckeye and ash on the bank, south-east, 860' poles, 
crossing a small creek to a sugar tree and buckeye, north-east, 874 
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poles, orossing three branebes tp an^'ash, hickory, *mulherry and hoopwood, 
north-weet, 860 pei«f. to the fihit station. 

These two tracts are adjacent to, and bind on each other. " It is*obyioas,> 
that they wer^ intended to present reotangalar figures, and to contain equal 
quantities ; but by satisfying the cdls, the figures are irregular, and do, not 
contain equal quantities. 

The plaintiff in the ooutt below locates his pretensions, on the plat 
returned jn the catfse, beginning at A, then to K, to Ij, to JD, and to the 
beginning. And he locates. Ccaig^s patent, beginning at A^.tben to B, to.O, 
to D, and to the beginning. The defendants jocate it, beginning at A, then 
to B, to C, to E, and to the beginning. The land contained in the .triangle^ 
A, E, D,. is the I&nd in dispute. 

The defendants^ to support their location, offered evidence tp prove, that 
the dividing line between Boyd and Craig being unascertained, the parties, 
by agreement, had it surveyed, for the -purpose of establishing and settling 
the line between them ; that in the year 1793, it was run, in their presence, 
from A to E, as distinguished on the. plat, and that it was mutually agreed 
to establish the comer at E, where a boundary was marl^ed, by consent, 
E C and A B, and that the line from A to ^ should bo the dividing ii^e 
between them, and that possession had been since held accordingly. They 
also Qffered in evidence, a deed from Boyd and wife to William Ilanback, 
bearix% date the 14th of December 1793, for 100 acres, part of the land 
granted, to Boyd, beginning at the corner at E, before mentrOMed, and 
bounding ofi the line A E, regarding it as the dividing *line between r^.x^' 
Boyd and Craig ; also a ^eed from Elijah Craig to John Whitesides, ^ 
dated 12th of May 1794« for 72 acres, part of Craig's patent, bounding also 
on the line A E as ttie dividing line between Boyd and Craig : and that all 
the other defendants^ as purchasers, .under Craig, helA to the said line A E. 

The defendant's counsel then moved the couii; to instruct the jury, thi^ 
if they found, from ihe evidence, that, owing^to the uncertainty of tlie line 
of said B6yd and Carter^s military surveys-, the said Boyd and Elijah 
Craig, by mutual consent, surveyed and located their respective patents, 
by making the line from A to E, ' and marking the corner at E, with the 
intent (at the time), positively express^, to settle and ascertain the true 
boundary and dividing line between the tracts respectively claimed by them, 
under their patents, and that the said. line has been acquiesced in by the said 
parties, and possession held and taken accordingly, for more than twenty 
years bcifore the commencement of this action,- that they ought to find for 
the defendants : which instruction the -court gave, and to this opinion of^^ 
the court, the plaintiff, by his counsel, excepted ; and the record of the pro- 
ceedings was removed, by writ of en*or, to this court, for their decision. ^ 

At the trial in the court below, several other questions wer^ propounded, 
and decided by the ijourt, and to which exceptions were taken, which it is 
not material to notice hei-e, because, the decision of this court on the ques- 
tion stated, will decide the "Controversy between the parties. 

,*It appears, that in the year 1793, more thad twenty y^ars before 1^*51/7 
the commencement of this action lof ejectment, Boyd and Craig ^ 
employed a surveyor to run the dividing line between them, and they mutu-. 
ally agreed, that it should be thus ascertained and settled. It was, accordingly, 
run as described on the plat, from A to E, and the comer at E was marked 
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in tliieir preseiK^ as the boundary between them. That possession has been 
held by each, and those claiming under them, respectively, from that time 
to the present ; and that each, has sold parcels of land, bounding them on 
the line A S, thus agreed on, regarding it as the established line between 
them. 'Hence, the question arises, whetiier the agreement made in 1793, 
although by parol, accompanied by corresponding possession for more than 
twenty years, is^ or is not, conclusive against the plidntiiTs right of recovery 
in this action ? . 

This court cannot consider the agreement of the parties, although by 
parol, to settle the dividing line between them by a surveyor, mutually 
employed, as affected by the statute of frauds, as is contended by the coun- 
sel for the plaintiff. It is not a contract for the sale or conveyance of lands ; 
it has no ingredient of such a contract. There is no quid pro quo: and the 
court do not consider it as a conveyance of title from one person to another. 
It was merely a submission of a matter of fact, to ascertain where the line 
would run, on actual survey, begining at a place admitted and acknowledged 
by the parties to be a boundary, where the line must begin. The possession 
*&181 BU^^^^^^^ty held, and the acts of the parties, ^evidenced by their 
-' respective sales of parcels of the land held by each, under his patent, 
bounding on the ;agreed line, amount to a full and complete recognition of 
it ; and in the opinion of this court, precludes the plaintiff, after such a lapse 
of time, from denying it to be the dividing line between him and the defend- 
ants ; and neither Ought now to be permitted to disturb the possession of 
the other, under a pretence that the line was not correctly run. 

Judgment affirmed. 



TbUBTXBS of DaBTMOUTH GoLLXaS v. WOODWABD. 

Constitutional law. — OUigatUm of contracts, — Charter, 

The duurlor gnmtod by the British crown to ibe tmtteee of Deirtiiioath CoUeise, in Kev\H«mp- 
8hir9, in the' year 1769, is • contract within the nuMtning of that Wuse of the oonstittttion of 
the United States (art. 1, § 10^ which declares, that no state shall make any law impairing the 
obligaUon of 'contracts;* The charter was not dissolved by the revolution. 

An act o< the state legislature tff New Hampshire; altering the charter, without the consent of 
thecorixiration, in a material respect, is an act impairing the obligation of the eharter, and is 
nnconstitntional and toM. 

Under its duu^ter, Dartmouth College was a private and not a public corporatiim ; thai a oorp<H»- 
tion is established for purposes of general charity, or for education generally, does not, /Mr m^- 
make it a public corporation^ liable to the control of the l^slature.* 

Dartmonih College v. Woodwsird, 1 N. H. Ill, reversed. 

Ebbob to the Superior Court of the State of New-Hampshire. This 
was ah action of trover, brought i^ the state court, in which the plaintiffs 



1 ProTideiioe Bank v. Billings, 4 Pet. 614 ; 
State Bank of Ohio v. Knoop, 16 How. 9«9 ; 
Dodge V. Woohey, 18 Id. 331; Jefferson 
Branch Bank v. Skelly, 1 Black 436 ; The 
Binghtunton Bridge, 8 Wall. 61 ; Home of the 
Friendless v. Rouse, 8 Id. 430 ; Washington 
University v. Roose, Id. 4S9; Davis v. Qtny, 16 
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RaUraad Go. v. Maguire, 20 Id. 86. 

* Vinoennes Umversity v. Indiana, 14 How. 
269 Y ^llen v. McKean, 1 Sumn. 276. In Far- 
rington if. Tennessee, 96 U. S. 686, Judge 
SwATNK says, the question ' decided hi the 
Dartmouth G^efce case hat since been con* 
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ID error declared for' -vwo books of records, pnrportuig to contim this 
records of all the doings and proceedings of tiie trustees , oM>ai-tmoiilh 
College^ from the establishment of the corporation until the 7tk day of 
October 1816 ; the original charter or letters-patent, constituting the college ; 
the common seal ; and four volumes or books of account, purporting to con- 
tain the charges and accounts in favor of the college. The defendant 
pleaded the general issue, and at the .trial, the following q>ecial verdict was 
found : 

The said jurors, upon their oath, say, that his Majesty €^rge IIL» 
king, of Great Britain, Ac, issued bis letters-patent, under the public seal of 
the province, now state, of New Hampshire, bearing the ISth day of Decem- 
ber, in the 10th year of his reign, aud in the year of our Lord 1769, in the 
words following : 

George the Third, by the grace of God, of Great Britain, Prance and 
Ireland, King, Defender of the Faith, and so forth. To all to whom these 
presents shall come, ffreeting : 
. Whereas, it hath been represented to our trusty and well-beloved John 
Went worth, Esq., governor and commander-in-chief, in and over our pro- 
vince of New Hampshire, in New England, in America, that the RevereAd 
Eleaxar Wheelock, of Lebanon, in the colony of Connecticut, in New Eng-^ 
land^ aforesaid, now doctor in divinity, did, on or about the year of our 
•Lord 1754, *at his own expense, on his own estate and plantation, r^ ^  
set on foot an Indian charity school, and for several years, through ■- 
the assistance of well-disposed persons in America, clothed, maintained and 
educated a number of the children of the Indian natives, with a yiew to 
their carrying the Gospel, in their own languag6, and spreading the know- 
ledge of the great Redeemer, among their savage tribes, and hath actually 
employed a number of them as missionaries and school-masters in the wil- 
derness, for that purpose : and. by the blessing of God upon the endeavors 
of said Wheelock, the design became reputable among the Indians, inso^iuca: 
that a large number desired the education of their children in said school, 
aud were also disposed to receive missionaries and school-masters, in the 
wilderness, more than could be supported by the charitable contributions in 
these American colonics. Whereupon, the said Eleazar Wheelock thought 
it expedient, that endeavors should be used to raise contributions from well- 
disposed persons in England, for the carrying on and extending said under- 
taking ; and for that purpose the said Eleazar Wheelock requested the Rev. 
Nathaniel Whitaker, now doctor in divinity^to go over to England for that 
purpose, and sent over with him the Rev. Samson Occom, an Indian minis- 



Bidered as finally settled iu tbe jurispnidence of 
the- eatire country, and he remarks, that, 
" perhaps, the genius of Marshall never shone 
forth in greater power and luatre." So, in Ed- 
wards 9. Kearxey, 96 U. S. 607, the same learned 
judge says, the point decided in Dartmouth 
College V. Woodward, had not, It is believed, 
when the constituUon was adopted, oecuired to 
any one. There is no trace of it in the Feder- 
alist, nor in any other certain contemporaneous 
publicatifNL It was first made and Judicially 



decided, under the constitution, in that case. 
Its BQvelty Witt admitted by Mr. Chief Jusdoe 
Marshall, but it was met and oonclusivQly an- 
SMrered in his opinion. And in Stone v. MImIs. 
sippi, 101 U. S. 816, Waitk, Oh. 3., says, that 
the doctrines announced by the cH>urt ,. in this 
case have become so unbedded in the jurispru- 
dence of the United States, hh to make them^ -to 
all intents aud purposes, a part of the constitu* 
tion itself. 
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ter, who had been odacatefd by the sadd Wheelock. And to enable the said 
Whitaker to the iii>re saccessfol performance of said work, on which he was- 
sent, said Wheelock gave him a full power of attorney, by which said 
Whitaker solicited 1 hose worthy and generoas contributors to the charity, 
♦fioil ^^'^ *'^he Riufht Honorable. William, Earl of Dartmouth, the Hon- 
J orable Sir Si<itiey Stafford Smythe, Knight, one of the barops of his 
Majesty's court of e.\<liequer, John Thornton,- of Clapham, in the county of 
Surrey, Esquire, Samuel Roffey, of Lincoln's Inn Fields, in the county of Mid- 
dlesex, Esquire, Charks Hardy, of the parish' of Saint Mary-le-bonne, in said 
county. Esquire, Daniel West, of Chnst's church, Spitalfields, in the county 
aforesaid, Esquire, Samuel Savage, of the same place, gentleman, Josiah 
JEtoberts, of the parish of St. Edmund the. King, Lombard Street, London, 
gentleman, and Robert Keen, of the parish of Saint Qotolph, Aldgate, Lon- 
don, gentlemari, to receive the several sums of money, which should be con- 
tributed, and to be trustees for the contribntbrs to such charity, which they 
cheerfully agreed to. Whereupon, the said Whitaker did, by virtue of Baid 
power of attorney, constitute and appoint the said Earl of Dartmouth, Sir 
Sidney Stafford Smythe, John Thornton, Samuel Roffey, Charles Hardy 
and Daniel West, Esquires, and Samuel Savage, Josiah Roberts and ^bert 
■Keen, gentlemen, to be trustees of the money which had then been contribu- 
ted, and which should, by his means^ be contributed f^pr said purpose ; 
which trust they have accepted, as by their engrossed' declaration of 
the same, under their hands and seals^ well executed, fully appears, and the 
same has also been ratified, by -a deed of trust, well executed by the said 
Wheelock. 

* And the said Wheelock further represents, that he has, by power of at- 
^ , torney, for many weighty reasons, *given.full power to the said trns- 
J tees, to ^Ji upon and determine^he place for said school, most sub- 
servieht^to the great end in view ; and to enable them understandingly, to 
give the preference, the said Wheelock has^ laid before the said trustees, the 
several offers which have been generously madejn the several governments 
in America, to encourage and invite tlie settlement of said school among 
them, for their own private emolument, and the increase of learning, in 
their respective. places, as well as for the furtherance of the general design 
in view. And whereas, a large number of the proprietors of lands in the 
western piairt of this pur province of New Hampshire, anhnated and excited 
thereto, by the generous example of his excelkfficy, their governor, and by 
the liberal contributions of many noblemen and gentlemen in England, and 
especially by the consideration, that such a situation would be as convenient 
as any for carrying on the great design among the Indians ; and also, con- 
sidering, that without the least impediment to the said design, the same 
school may be enlarged and unproved to promote learning among the Eng- 
lish, and be a means to supply a great number of churches and congrega- 
tions, which are likely soon to be formed in that new country, with a learned 
and orthodox ministry; they, the said proprietors, have promised large 
tracts of land, for the uses aforesaid, provided the school shall be settled 
in the western part of our said province. And they, the said, right honora- 
, ble, honorable and worthy trustees, before mentioned, having maturely con- 
*«i9i 1 ^'^^'^^ ^^^ reasons and argiiraents, in favor of the several places *pro- 
-' posed, have* given the preference to the western part of our said 
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province, lying on Connecticnt mer, as a situation most conyenient for sud 
school. 

And the said Wheelock has farther represented a necessity of a legal 
incorporation, in order to the safety and well-heing of said seminary, and it« 
being capable of the tenure and disposal of lands and bequests for the use 
of the same. And the said Wheelock has also represented,' that for' many 
weighty reasons, it will be expedient, iEit least, in the infancy of said instito- 
tion, or till it can be accommodated in that new country, and he and his 
friends be able to remove and settle, by and round about it, that the gentle- 
men, whom he has already nominated in his last will (which he has trans- 
mitted to the aforesaid gentlemen of the trust in England), to be trustees in 
America, should be^ of th.e corporation now proposed. And also, as there 
are already large collections for said school, in the hands of the af or^sstid 
gentlemen of the trust, in England, and all reasops to believe, from their 
singular wisdom, piety and zeal to promote the Redeemer's cause (which has 
already procured for them the utmost confidence of the kingdom), we may 
expect they will appoint successors in time to come, who will be men of the 
same spirit^ whereby great good may and will accrue many wf^ysto the insti- 
tution, and much be done, by their Example and influence, to encourage and 
facilitate the whole design in view ; for whioK reason, said Wheelock desires, 
that, the trustees aforesaid may be vested with all that power therein, which 
can consist with their distance from the same. 

*Know yx, thbbxfobb, that We, considering the premises, and 1^504 
being willing to encourage the laudable and charitable design of ,*- 
spreading Christian knowledge among the savages of our American wilder- 
ness, and also that the best means of education be established in our province 
of New Hampshire, for the benefit of said province, do, of our special grace, 
certain knowledge and mere motion, by^ and with the advice of pur coqffiel 
for said province, by these presents, will, ordain, grapt and constitute, that 
there be a college erected in our said province of New Hampshire, hLy the 
name of Dartmouth College, for the education and instruction ot .youth of 
the Indian tribes in this land, in reading, writing and all parts of lesiming, 
which shall appear necessary and expedient, for civilizing and ohristifiti^izing 
children of pagans, as well ^ in -all liberal arts and sciences,, and aAk> of 
English youth and any others. And the trustees of said college may'^^iid 
shall be one body corporate and politlic, in deed, action and name, and shall 
be called, named and distinguiedied by the name of the Trustees of Dart- 
mouth College. ^ 

And. further, we have willed, given, granted, constituted and ordained, 
and by this our present charter, of our special grace, certain knowledge and 
mere motion, with the advice aforesaid, do, for us, our heirs and successors 
for ever, will, give, grant, constitute and ordain, that there shall be in the 
said Dartmouth College, from henceforth and for ever, a body politic, con- 
sisting of trustees of said Dartmouth College. And for the more full aiid 
perfect erection of said corporation and body politic, consisting of trustees 
of Dartmouth College, we, of our special grace, certain ^knowledge tucror 
and mere motion, do, by these presents, for us, our heirs and succes- *- 
sors, make, ordain, constitute and appoint our trusty and well-beloved John 
Wentworth, Esq., goveiiior of our said province, and the governor of our said 
I>rovince of New Hampshire for the time being, And our trusty and well- 
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places of raeetiDg for the service aforesaid, by a letter under his or their 
hands, of the same, one month before said, meeting : provided always, that 
no standing rule or order be -^ made or altered, for the regulation of said 
college, nor any president ^r professor be chosen or displaced, nor any other 
matter or thing transacted or done, which shall continue in force after the 
then next annual meeting of the said trustees, as aforesaid. 

And further, we do, by these presents, for iis, our heirs and successors, 
create, make, constitute, nominate and appoint our trusty and well-beloved 
♦kqoI ®^®*'^'' Wheelock,. doctor in divinity, the founder of said *college, to 
^ be president of said Dartmouth College, and to have the immediate 
care of the education and government of such students as shall be admitted 
into said Dartmouth Coll<ege for instruction and education ; and do will, give 
and grant to him, in said office, full power, authority and right, to nominate, 
appoint', constitute and ordain, ,jby his last will, such suitable and meet 
person or persons as he shall choose to succeed him in the presidency of 
said Dartmouth College ; and the person so appointed, by his last will, to 
continue in^oflvce, vested with all the po Vers, privileges, jurisdiction and 
authority of a president of said Dartmouth College ; that is to say, so long 
and until such appointment by said last will shall be disapproved by the trus- 
tees of said Dartmouth College. 

And we do also, for us, our heirs and successors, will, give and grant to 
the said trustees^ of said Dartmouth College, and to their successors for ever, 
or any seven* or more of them, convened as aforesaid, that in the case of the 
ceasing or failure of a president, by any means whatsoever, that the said 
trustees do elect, nominate and appoint such qualified person as they, or the 
major part of any seven or more of them, convened for that purpose as 
above directed, shall think fit, to be president of said Dartmouth College, 
and to have the care of the education and government of the students as 
aforesaid ; and in case of the ceasing of a president as aforesaid, the senior 
processor or tutor, being one of the trustees, shall exercise the office of a 
pHMsident, until the trustees shall make choioek of and appoint, a president as 
#ggj1 aforesaid ; *and such professor or tutor, or any three or more of 
^ the trustees, shall immediately appoint a meeting of the b<>^r of the 
trustees for-the purpose aforesaid. And also we do will, give and grant to 
the said trustees, convened as aforesaid, that they elect, nominate and appoint 
so many tutors and professors to assist the president in the education an^ 
government of the students belonging * thereto, as they the said trustees 
shall, from time to time, think needful and serviceable to the interests of 
said Dartmouth College. And also, that the said trustees or their successors, 
or the major part of any seven or more of them, convened for that purpose 
as above directed, shall, at any time, displace and discharge from the service 
of said Dartmouth College, any or all such officers, and elect others in their 
room and stead, as before directed. And also, that the said trustees, or 
their 'successors, or the major part of any seven of them which shall con- 
vene for that purpose, as above, directed, do, from time to time, as occasion 
shall require, elect, constitute and appoint a treasurer, a clerk, an usher and 
a steward for the said Dartmouth College, and appoint to then>> andjeach of 
them, their respective businesses and trust ; and displace and discharge from 
the scrvioe of said college, biich treasurer, clerk, usher or steward, and to 
elect others in their room and stead ; which officers so elected, as before 
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direoted, we do for us, our heirs and suocessora, by these presents, oonstitnte 
and establbh in their respective offices, j^id do ^ye to each and every of 
them fall power and authority to exercise the same in said DartmouUi Col- 
lege, according to the ^directions, and daring the pleasure of said tikkao 
trastees, as fully and freely as any like officers in any of our univer- *- 
sities, colleges or seminaries of learning in. our realm of Great Britain, law- 
fully may or ought to do. And also, that the said trustees and their succes- 
sors, or the major part of any seven or more of them, whioh shall convene 
for that purpose,, as is above directed, as often as one or more of said trus- 
tees shall die, or by removal or otherwise shall, according to their judgment^ 
become unfit or incapable to serve the interests of. said college, do, as soon 
as may be after the death, removal or sucl^ unfitness or. incapacity of such trus* 
tee or trustees, elect and appoint such trustee or trustees as shall supply the 
place of him or them so dying, or becoming incapable to serve the interests 
of said college ; and every trustee so elected and appointed^ shall, by virtue 
of' these presents, and such elation and fq>pointment, be vested ^'ith all the 
powers and privileges which any of the other trustees of said college are 
hereby vested with. And we do farther will, ordain and direct, that from 
and after the expiration of two years from the enrolm^t of these presents, 
such vacancy or vacancies lis may or shall happen, by death or otherwise, in 
the aforesaid number of trustees, shall be filled up ^y eleetion as aforesaid, 
so that when such vacanciiss shall be filled up unto the complete number of 
twelve trustees, eight of the aforesaid whole number of the body of trustees 
shall be resident, and respectable freeholders of our said province of New 
Hampshire, and seven of said whole number shall be laymen. 

*And we do further, of our. special -grace, certain laiowledge and p.oo 
mere motion, will, give and grant unto the said trustees of Dartmouth *■ 
College, that they, and their successors, or the major part of any seven of 
them, which shall convene for that purpose, as is above directed, may make, 
and they are hereby fully empowered, from time to time, fully and lawfully 
to make and establish such ordinances, oilers and laws, as may tend to the 
good and wholesome government of the said college, ^nd all the students 
and the several officers and ministers thereof, an4 to the public benefit- of 
the same, not repu^ant to th6 laws and statutes of our realm of Great 
Britain, or of this our province of New Hampshire, and not excluding any 
person of any religious denomination whatsoever, from free and eqtial lib- 
erty and advantage of education, or from any of the liberties and privileges 
or immunities of the said college, on account of his or their speculative senti- 
ments in religion, and of his or their being of a religious profession different 
from the said trustees of the said Dartmouth College. AJid such ordinances, 
orders and laws, which shall as aforesaid be made, we- do„ for us, our heirs 
and successors, by these presents, ratify, allow of, and confirm, as good and 
effectual to oblige and bind all the students, and the several ofiicers and 
ministers of the said college. And we do hereby authorize and empower the 
said trustees of Dartmouth College, and the president, tutors and professors 
by them elected and appointed as aforesaid, to put such ordinances, orders 
and laws in execution, to all proper intents and purposes. 

*And we do further, of our special grace, certain, knowledge and r^^qj 
niere motion, will, give, and grant unto the-said trustees of said Dart- *- 
niouth College,, for the encouragement of learning, and -animating the stu- 
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deDts of said . college to diligeDce and industry, and a laudable progpress in 
literature, that they, and their successors, or the major part of any seven or 
mo^ of them, convened for that purpose, as above directed, do, by the j^resi- 
dent of said college, for the time being, or any other deputed by them, give 
and grant any such degree or degrees to any of the students of the said col- 
lege, or any others by them thought worthy thereof, as arc usually granted 
' in either of the universities, or any other college in our realm of Great 
Britain ; and that they sign and seal .diplomas or certificates of such gradua- 
tions, to be kept by the graduates as perpetual memorials and testimonials 
thereof. 

^And we do further, of our special grace, certain knowledge and mere 
motion, by these presents, for us, our heirs and successors, give and grant 
unto the trustees of said Dartmouth College, and to their successors, that 
they and their successors shall have a common seal, under which they may 
pass all diplomas or certificates of degrees, and all other affairs and business 
of, and concerning the said college ; which shall be^ngraven in such a form 
and with such an inscription as shall be devised by the said trustees, for the 
time, being, or by the major part of any seven or more of them, convened 
for the service of the said college, as is above directed. 
*635l *And we do further, for us, our heirs and successors, give and 
J g^nt unto the said trustees of the said Dartmouth College, and their 
successors, pr to' the major part of any seven or more of them, convened for 
the service of the said college, full power and authority, from time to time, 
to nominate and appoint all other officers ,and ministers, which they shall 
think convenient and necessary for the service of the said college, not herein 
particularly named or mentioned ; which officers and ministers we do hereby 
empower to execute their offices and trusts, as fully and freely as any of the 
officers ai^ ministers jn our universities or colleges in our realm of Great 
Britain lawfully may or ought to do. 

And further, that the generous contributors to the support of this design 
of spreading the knowledge of the only true God and Saviour among the 
American savages, may, from time to time, be satisfied that their liberalities 
are faithfully dispose^ of, in the best manner, for that purpose, and that 
others may, in future time, be encouraged in the exercise of the like lib- 
erality, for promoting the same pious design, it shall be the duty of the presi- 
dent of said Dartmouth College, and of his successors, annually, or as often 
as he shall be thereunto desired or required, to transmit to the right honor- 
able, honorable, and worthy gentlemen of the trust, in England, before 
mentioned, a faithful acconnt of the improvements and dtsbursements of the 
several sums he shall receive from the donations and bequests made in 
England, through th« hands of said trustees, and also advise them of the 
m^^Qi general plans laid, and .prospects exhibited, as well as a faithful 
■' *account of all retnarkable occurrences, in order, if they shall think 
expedient, that they may be published. And this to continue so long as 
they shall perpetuate their boa^ of trust, and there shall be any of the 
Indian natives remaining to be proper objects of that charity. And lastly, 
our express will and pleasure is, and we do, by these presents, for us, oup 
heirs and successors, give and grant unto the said trustees of Dartmouth 
College, and to their successors for ever, that these our letters-patent, on the 
enrolment thereof in the secretary's office of our province of New Hamp- 
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•hire af orewd; shall be good and effectual in the law, to all intents sibd pur- 
poses, against as, onr heirs and soooessors, withoat any other license, grant 
or confirmation from ns, oar heirs and saooessors, hereafter by the said tins* 
tees to be had and obtained, notwithstanding the not writing or misreoital, 
not naming or misnaming the aforesaid offices, franchises, privileges, immu- 
nities or other the premises, or any of them, and notwithstanding a Writ of 
€u[ qitod damnum hath not issued forth to inquire of the premises, or any 
of them, before the ensealing hereof, any statute, act, ordinance, or provi- 
sion, or any other matter or thing, to • the contrary notwithstanding. To 
have and to hold, all and singular the privileges, advantages, liberties, immu- 
nities, and all other the premises herein and hereby granted, or which are 
meant, mentioned or intended to be herein and hereby given and granted, 
unto them, the said trustees of Dartmouth College, and to their successors 
for ever. In testimbny whereof, we have caused these our letters to be 
made patent, and the public seal of *our said province of New Hamp- r^tcoi^ 
shire to be herednto affixed. Witness our trusty and well-beloved *- 
John Wentworth, Esquire, governor and commander-in-chief in and over 
onr said province, Sdo,^ this thirteenth day of December, in the tenth year of 
our reign, and in the year of our Lord 1769. 

N.B. The words " and such professor or tutor, or any tbree or more of 
the trustees, shaU immediately appoint a meeting of the body of the trustees, 
for the purpose aforesaid,** between the first and second lines, also the words 
'* or more," between the 27th and 28th lines, also the words ** or more,** 
between tbe 28th and 20th lines, and also the words " to all intents and pur- 
poses,^ between the 37th and 88th lines of this sheet, were respecUvely inter- 
lined, before isigning and sealing. 

And the said jurors, upon their oath, f nither say, that afterwards, upon 
the 18th day of the same December, the said letters-patent were duly enrolled 
and recorded in the seoretary*» office of taid province, now state, of New 
Hampshire ; and afterwards, and within one year from the issuing of the 
same letters-patent, all the persons named as trustees in the same accepted 
the said letters-patent, and assented thereunto, and the corporation therein 
and thereby cneated and erected was duly organised, and nas, until the pass- 
ing of the act of the legislature of the state of New Hampshire, of the 27th 
of June, ▲. D. 1816, and ever since (unless 'prevented by said act r^troo 
and the ^doings under the same) continued to be a corporation. *- 

And the said jurors, upon their oath, further say, that immediately after 
its erection and organisation as aforesaid, the said corporation bad, took, 
acquired and received, by gift, donation, devise and otherwise, lands, goods, 
chattels and moneys of great value ; and from time to time since, have had, 
taken, received and acquired, in manner aforesaid, and . otherwise, lands, 
goods, chattels and moneys of great value ; and on the same 27th day of 
June, A. i>. 1616, the said corporation, erected and organized as aforesaid, 
had, held and enjoyed, and ever since have had, held and enjoyed, divers' 
lands, tenements, hereditaments, goods, chattels and moneys, acquired in 
manner aforesaid, the yearly income of the same, not exceeding the ^um of 
1(26,666, for the use of said Dartmouth College, as specified in said letters- 
patent.' And the said jurors, upon their oath, further say, that part of the 
said lands, so acquired and holden by the said trustees as aforesaid, were 
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granted by (and are situate in) the 'state of Vermonty ▲. d. 1785, and ar6 of 
great yalne ; and o^er partof said lands, so acquired and bolden as afore- 
said; w^re grranted by (and^re situate in) the state of New Ebunpshire, in 

jthe years 1789 and. 1807, and are of great value. And the said jurors, upon 
their oath, further say; that the said trustees of Dirtmontb College, so eon- 
Btituted as aforesaid, on the same 27th day of J[une, a. d. 1816, were possessed 
of the goods and chattels in the declaration of the said trustees specified, 
^5^01 *^^^ ^^ ^® place therein moitioned, as of their own proper goods find 
-* chattels, and continued so ^possessed until, and at the time of the 
demand and refusal of the same, as hereinafter mentioned, unless divested 
thereof, and their title thereto defeated and rendered invalid, by- the pr<>- 
visions of the act of the state of New Hampshire^ made and passed on the 
same 27th day of June, ▲. n. 1816,.and the doings under the same, to here- 
inafter mentioned and recited. 

And the said jurors, upon their oath, further say, that on the ^7th day 
of June, JL D. 1816, the legislature of said state of New Hampshtre^made and 
passed a certain act, entitled, '' an act to amend the charter, and enlarge and 

. improve tHe corporation of Dartmouth College," in the words following ! ^ 

iin act te amend the charter, and enlarge and improve the corporation 
of Dartmouth Cc^ege. 

. Whereas, knbWl^ge and learning generally diffused through a commu- 
nity, are essential te the preservation of- a free govemm'nit,^nd extending 
.the opportunities and advantages of education is highly conducive to pro- 
mote this end, and by the constitution it is made the duty of the legislators 
and magtstratei^to cherish the interests of literature, and the sciences, lind 
all seminarips established for their advancement ; knd as the college of the 
state may, in the opinion o( the legislature; be rendered more extensively 
useful : therefore — 

^. .-. § 1. Be it enacted, d^ol, that the "'corporation, heretefore called 
-I and known by the.namp of the Trustees of Dartmouth College, shall 
ever hereafter be called and knowi) by the name of the Trustees of Dart- 
ihouth University ; and the whole number of said trustees shall be twenty- 
one, a majority of whom shall form tiquaruin for the transdiction of busi- 
ness ; and they ahd tl^ir successors in .that capacity, as hereby constituted, 
shall respectiv^y for ever have, hold> use, exercise and enjoy all the powers, 
authorities, rights, property, liberties, privileges and immunities which have 
hitherto been possessed, enjoyed and used by the Trustees of Dartgiouth 
College, except so far as the same may be varied or limited by the provisions 
of this act. And they shall have power to determine the'times and places 
of their meetings, and manner of notifying the same ; to organise colleges 
in the university ; to establish an institute, and elect fellows and members 
thereof: to appoint such officers as they may deem proper} and deter- 
mine their duties and compensation, and also to displace them | to delegate 
the power of supplying vaeancies in any of the offices of the university, for 
any term of time not extending beyond their nexf meeting : to pass ordi- 
nances for the government of the students, with reasonable penalties, pot 
inconsistent with the constitution and laws of this state ; to prescribe the 
course of education, and confer degrees ; and to arrange, invest and employ 
the funds of the university. 
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§ 2. And be it farther enaeted, that there ahall be a board of oversei^ 
who shall have perpetual saccession, and whose namber shall be^ twenty-five, 
^fifteen of whom shall constitute a fttontm for the transaction of 1*541 
business. The president of the senate, and the speaker of the house /- . ; 
of representatives of New Hampshire, the governor and lieutenant-governor 
of Vermont, for the time being, shall be member^ of 'said board, ex officio. 
The board of overseers shall have power to determine the times and places 
of their meetings, and manner of notifying the same ^ to inspect and con- 
firm, or disapprove and negative, such votes and proceedings of the board of 
trustees as shall relate to the appointment and removal of president, pro- 
fessors and other permanent officers of the university, and determine their' 
salaries ; to the establishment of colleges and professorships, and the erec- 
tion of new coUlege baildiugs : provided always, that the said negative shall 
be expressed within sixty days from the time of said overseers beijig fur^ 
nished with copies of such acts : provided also,^ that all votes and proceed- 
ings of the board of f;rustees s^all be valid and effectual, to all intents and 
purposes, until such negative of the board of' overseers be expressed, accor- 
ding to the provisions ^^ this act. 

§ 3. Be it further enacted, that there shall be a treasi^r of said colora- 
tion, who shall be duly sworn, and who, before he enters upon the duties of 
.his office, shall give bonds, with sureties, to the satisfaction of the corpora- 
tion, for the faithful performance thereof ; and also a secretary to each of 
the boards of tr.ustees and overseers, to be elected by the said boards, 
respectively, who shall keep a just and true record of the proceedings of the 
board for * which he was chosen. And it shall furthermoi-e be the r^g.^ 
duty of the secretary of the board of truiltees to furnish, as soon as >- 
may be, to the said board of overseers, copies of the records of such votes 
and proceedings, as by the provisions of this act are. made subject to their 
revision and c-ontrol. ' ' 

§ 4. Be it further efiiftcteil, that the presicLent of Dartmouth University, 
and his successors in office, shall have the superintendence of the govern- 
ment and instruction of the students, and may preside at all meetings of the 
trustees, aud do and execute all the duties devolving by usage on the presi- 
dent of a university. He shall render annually to the gOVegior of this state 
anticcount of the numbef of students, and of the state of the funds of the 
university ; and likewise copies ot all Important votes and proceedings of 
the corporation and overseers, which shaU? be made out by the. secretaries 
of the respective boards. 

§ 5. Be it further enacted,^ that the presjy^ent and professors of the uni- 
versity shall be nominated by the trustees, and approved by the overseers : 
and shall be liable to be suspended or removed from office in manner as be* 
fore provided. And each of the two boards of trustees and overseen 
shall ha^e power to suspend and remove any member of their respective 
boards. 

g 6. Be it further enacted^ that the governor and counsel are hereby 
authorized to fill all vacancies in the board of overseers, whether the same 
be original vacanciei^ or are occasioned by the death, resignation or removal, 
b^.any member. And *the governor and c^^uusel in like manner shall^ r»Ri.a 
by appointments, as soon as may be, complete the present board of ^ 
trustees to the number of twenty-one, as provided for by this aot, and shall 
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have power alao to fill all vacancies that may occur preyions to, or during 
the first meeting of the said board of trostees. But the president of said 
university for the time beirg, shall, nevertheless, be a member of said board 
of trustees, ex officio. And the governor and council shall have power to 
inspect the doings and proceedings of the corporation, and of all the officera 
of the university, whenever they deem it expedient ; and they are hereby 
required to make such inspection, and report the same to the legislature of 
this state, as often as once in every five years. And the governor is hereby 
authorized and requested to summon the first meeting of the said trustees 
and overseers, to be held at Hanover, on the 26th day of August next. 

§ 7. Be it further enacted, that the president and professors of the uni- 
versity, before entering upon the duties of their offices, shall take the oath 
to support the constitution of the United States and of this state ; certificates 
of which shall be in the office of the secretary of this state, within sixty days 
froiii their entering oh their offices respectively., 

§ 8. Be it fdrther enacted, that perfect freedom of religious opinion 
shall be enjoyed by all the officers and students of the university \ and no 
officer or student shall be deprived of any honors, privileges or benefits of 
the institution, on istccout of his religious creed or belief. The theological 
^ , colleges which, *may be established in the university shall be founded 
■^ on the same principles of religious freedom ; and any man, or body 
of men, shall have a right to endow colleges or professorships of any sect of 
the Protestant Christian religion : and the trustees shall be held and obliged 
to appoint professors of learning and piety of such sects, according to the 
will of the donors. 

Approved, June 27th, 1816. 

And the said jurors, upon their oath, further say, that, at the annual 
meeting of the trustees of Dartmouth College, constituted agreeably to the 
letters-patent aforesaid, and in no other way or manner, holden at said col- 
lege, on the 28th day of August, ▲. d. 1816, the said trustees voted and 
resolved, and caused the said vote and resolve to be entered on their recordiji, - 
that they do not accept the provisions of the said act of the legislature of 
New Hampshire of the 27th of June 1816, above recited, but do, by the said 
vote and resolve, expressly refuse to accept or act ukder the same. And the 
said jurors, upon their oath, further say, that.thc said trustees of Dartmouth 
College have never accepted, assented to, or acted under, the said act of the 
27th of June, a. d. 1816, or any. act passed in addition thereto, or in amend- 
ment thereof, but have continued to act, and still daim the right of acting, 
under the said letters-patent. 

Andthe said jurors, upon their oath, further say, that on the vth day ot 
October, ▲. b. 1816, and before the commencement of this suit, the said 
*ra,r\ ^^^^^^ ^^ Dartmouth College demanded of the said * William H. 
J Woodward the property, goods and chattels in the said declaration 
specified, and requested the said William H. Woodward, who then had the 
same in his hands and possession, to deliver the same to them, which the said 
William H. Woodward then and there refused to do, and has ever sirce 
neglected and refused to do, but converted the same to his own use, if the 
said trust^B of Dartmouth College could, after the passing of the said act 
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of the !27tli day of JoiMi lawfnUy denuuid4lie ume^ and if the said William 
£L Woodward was not, by law^ aathoriaed to retain the same in his posses- 
sipn after saoh demand. 

And the said jurors, upon their oath, further say, that on the 18th day of 
December, ▲. o. 1816, the legislature of the said state of New HampiJiire 
niade and passed a certain oti^er act, entitled, " an act ip addition to, and in 
amendment of, an act, entitled, an act to amend, the charter, and enlarge and 
hnprove the corporation of Dartmouth Collj^ge," in the words following : 

Aii act in addition to, and in amendment of, an aoty entitled, ''an act to 
amend the charter, and enlarge and improre the Corporation of Dartmouth 
College." 

Whereas, the meetings of the trustees and orerseers of Dartmouth 
Unirersity, which were summoned agreeably to the provisions of said aot» 
failed of being duly holden, in consequence of a quorum of neither said 
trustees nor overseers attending at the Hime and |^ee appointed, r^.^n 
whereby the proceedings of said corporation have hitherto been, and *- . 
still are delayed : 

§ 1. Be it enacted, d^)., that the governor be, and he is hereby authorised 
od requested to summon a meeting of the trustees of Dartmouth University, 
at such time and place as he may deem expedient. And the said trustees, 
at such meeting, may do and transact any matter or thing, within the limits 
of their jurisdiction and power, as such trustees, to every intent and purpose, 
and as fully and completely as if the same were transacted at any annual or 
other meeting. And the governor, with advice of council, is authorised to fill 
all vaciMicies that have'happened, or may happen in the board of said trustees, 
previous to their next annual meeting. And the governor is hereby author- 
ised to summon a meeting of the overseers of said university, at such, time 
and place as he may consider proper. And provided, a less number than a 
^[uarum of said board of overseers convene at the time and place appointed 
for such meeting of their board, they shall, have power to adjourn, from time 
to time, until a qwmun shall have convened. 

§ 2. And be it further enacted, that so much of the act, to which this is 
an addition, as makes necessary any particular number of trustees or over- 
seers of said university, to constitute a quorum for the transaction of busi- 
ness, be, and the same hereby is repealed ; and that hereafter, nine of said 
trustees, convened agreeably to the provisions of this act, or *to those r«e ^ ». 
of that to^hich this is an addition, shall be a quorum for transacting *- 
business ; and that in the board of trustees, six votes at least shall be neces- 
sary for the passage of any act or resolution. And provided also, that any 
smaller number than nine of said trustees, convened at the time and place 
appointed for any meeting of their board, adcording to the provisions of thia 
act, or that to which this is an addition, shall have power to. adjourn from 
time to time, until a quorum shall have convened. 

§ 8. And be it further enacted, that ea6h member of said board of 
trustees, already appointed or chosen, or hereafter to be appointed or chosen, 
shall^ before entering on the duties of his .office, make and subscribe an oath 
for the faithful discharge of the duties^ aforesaid; which oath shall be 
retnmed to, and filed in the office of the secretary of state, p^vious to the 
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B^t regular meeting of eaid board, after said member eaters on the duties 
of his offioe, as aforesaid. 

Approved, December 18th, 1816. 

And the said jurors, upon their oath, further say, that on the 26th ^ay 
of December, ▲. d. 1816,- die legislature of said state of New Harap^ire 
made and passed a certain other act, entitled, '<an act in addition to an act, 
entitled, an act in addition to, and in amendment of an act, entitled, an act 
to amend the charter and enlarge and 'im{>rovo the corporation of Dartmouth 
College^" in the words following : 

*548l ' *^^ ^^^ ^ addition to an act, entitled, '^an act in addition to, 
-' and in amendment of^ an act, entitled, an act 'to amend the charter 
and enlarge and improve the corporation of Dartmouth College." 

Be it enacted Ao.^ that if any person 'or persons shall assume the office 
of president, trustee, professor, s^retary, treasurer, librarian <k other officer 
of Dartmouth University ; t>r by any name, or under- any pretext,' shall, 
directly or indirectly, take upon himself or themselves the discharge of apy 
of the duties of either of those offices, except it be pursuant to, and in con- 
foro^ity with, the provisions of an act, entitled, ^- an act to amend the charter 
and enlarge-and improve the corporation of Dartmouth CoHege," or, of the 
''act, in addition to and in amendment of an act, entitled, an act to amend 
the charter* and Milarge and improve the corporation of Dartmouth College," 
or shall in any way, directly or indirectly, wilfully impede or hinder any 
«noh' officer or officers already existing, or hereafter to be appointed agree- 
ably to the provisions of th6 acts aforesaid, in the free aAd entire discharge 
of the duties of their respective offices, conformably^ the provisions of 
said acts, the person or persons so offending shall, for each offence, forfeit 
and pay the sum of fi^e hundred dollars, vto be recovered by any person who 
shaU sue therefor, one-half thereof to the use of the prosecutor, /and* the 
other half to the use of said university. 

And be it further enacted, that the pc^rson or persons who sustained the 
*5491 ^^^'^ ^^ secretary and treasurer *of the trustees of Dartmouth Col- 
-* lege, next before the passage of the act,- entitled, '** an act to amend 
the diarter and enlarge and improve the corporation of I^otmouth College,** 
shall continue to hold and discharge the duties of those offices, as secretary 
and treasurer .of the trustees of Ihirtmonth University, until another person 
or persons be appointed, in his or their stead, by the .trustees of said uni- 
versity. And that the treasurer of .said umversity, so existing, shall, in his 
office, have the eare, mam^ment^ direction and superintendence of the 
pfToperty • of aaid corporation, whether real - or pecsonal, uhti^ a quorum of 
said trustees shall have' convened in a regular meeting. 

Af^roved* Deeember 86th, 1816. 

»- 

And the said jurors, upon their oath, forthtf say, that the said Wflliam 
H. Woodward, before the said 27th day of June, htid been duly appointed 
by the said trustees of Dartmonth CoU^ijbi, secretary and treasurer pf the 
siodoo^ration, and was duly qna]]fie4toezeroise,aiiddidexeieisethe«dd 
offioest, and perform the duties of the fame; and aa aaeh seeietfury aiod 
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treasar^r, rightfiiny had, whilci ho so continaed secretary and treasurer as 
aforesaid*, the eostody and keeping of the sevieral goods, chattels and prop- 
erty, in said decUiration specified. 

And the said jurors, upon their oath, further say, that the said "Wiltiam 
H. Woodward was removed by said- trustees of Dartmouth College (if the 
said trustees could, by law, do the sdid acts) from said office of secretary, 
on the 27th day-of August, ▲. r>. 1814L and from said office of treasurer, on 
the 27th day of ^September, then next following, of which said re- « rm^^Q 
moyals he, %he said William H. Woodward, had due notice on each *■ 
of said days ladt mentioned. 

And the fiaid jurors, upon th^r oath, fort'h^r say, that the corporation 
called the Trustees of Dartmout|i Univenlty, was duly organised on the 4th 
day 'of February, ▲. i>. 1817, pursuant to, and under, the said recited acts of 
the 27th day of June, and, of the 18th and 28th days of December, ▲. d. 
1816 ; and the said Willisfm H. Woodward was, on the said 4th day of Feb- 
ruary, A. D. 1817, duly appointed by the said Trustees of Dartmouth Uni- 
Tersity, secretary and treasurer of the said Trustees.df Dartmouth Fniyersity, 
and then and there accepted both said offices. 

And the said jurors, upon their oath, further say, that this suit was com* 
menced on the 8th day of February, ▲. d. 1817. But whether upon the 
wht)le niatter aforesaid, by the jurors aforesaid, ill manner and form afore- 
said found, the said acts of the 27th' of June, 18th and 26th of December, 
▲. D. 1816,1 are valid in law, and binding on the said trustees of Dartmouth 
College, without acceptance thereof and assent thereunto by them,, so as to 
render the plaintiffs incapable of maintaining this action, or whether the 
same acts are repugnant to the constitution • of the tJnited States, and so 
void, the saidgiirors are wholly ignorant, and pray the advice' of the court 
upon the premises. And if,'^upon the said matter, it shall seem to the court 
here, that the said acts last mentioned are valid in law; and binding on said 
tmstees of Dartniouth College, ^without acceptance thereof, &^<^ r*55i 
assent thereto, by them, sa- as to render the plaintiffs incapable of ^ 
maintaining this action, and are not repugnant to the constitution of the 
United States, then the said jurors, upon their oath, say, that the said Wil- 
liam H. Woodward is not guilty of the preinises above laid to his charge, 
by the deelaration aforesaid, as the said William H. Woodward hath above 
in pleading alleged. But if, upon the whole matter aforesaid, it shall seeift 
to the court here, that the said acts last mentioned are hot valid in law, and' 
are Hot binding on fhe said trustees of Dartmouth College, Without accept- 
ance thereof, and assent thereto, by them, so as to render them incapable of 
maintaining this action, and that 'the s&id acts are repugnant to the consti- 
tution of the United Stntes and void, then the said Jurors, upon their oath, 
say that the said William H. Woodward is guilty of the premises above laid 
to his charge, by the declaration Aforesaid, and in that case; they assess the 
damages of them, the said trustees of Dartmouth College, by occasion 
thereof, at $20,000. 

Judgment having been afterwards rendered upon the said special verdict, 
by the superior court of the state of New Hampshire, being the highest court 
of law or equity of , said state, for the plaintiff below, the cause was brought 
before, this court by writ of en^or. 
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March l6th and 11th, 1818. WebsteTf for the plaintiffs iv error. — ^The 
g3oeral question U, whether the acts of the 27th of June, and of the 18th 
<"in9l ^^ ^^^h of December 1816, are ^valid and binding on the rights of 
•J the plaintiffs, withbat their acceptance or aissent. . 

The substance of the facts recited in the preamblo to the charter, is, that 
. Dr. Wheelock had founded a charity, on funds, owned and procured by him- 
self ; that he was at that time, the sole dispenser and sole administrator, as 
well as the legal owner of these funds ; that he had made his will devising 
this property in trust, to continue the existence and uses of the school, and 
appointed trustees ; that, in this state of things, he had been invited to fix his 
school pern^anently in New Hampshire, and to extend the design .of it to the 
educatipn of the youth of that province ; that before he removed his school, 
6r accepted this invitation, which his friends in England had advised him to 
accept, he applied for a charter^ to be granted, not to whomsoever the king 
6r government of the province should please, but to such persons as he 
named and appointed, vizw, the persons whom he had, already appointed to 
be tlie future ^trustees of his charity, by his will. The charter, or letters- 
patent, then proceed to create such a corporation, and to appoint twelve 
persons to constitute it, by the name jof the ** Trustees of Dartmouth 
College f* to have perpetual existence, as such corpoi'tion, and with power 
to hold and dispose of lands and gpod^ for the use of the college, with all 
the ordinary powers of corporations.: They are, in their discretion, to apply 
the funds and property of the college to the support of the president, tutors, 
• ministers and other officers of the college, and such missionaries and school- 
^ ^ masters as they may see fit to employ among *the Indians. There 
-* are to be twelve trustees for ever, and no more ; and they are to have 
the right of filling vacancies occurring in their own body. The Rev. Mr. 
Wheelock is declared to be the founder of the college, apd is, by the charter 
appointed first president, with power to appoint a successor, by his last will. 
>A1L proper powers of government^ snpj^rintendence and visitation, are. vest- 
ed iu the trustees. They are to appoint and remove all oflicers,'at their 
discretion ; to fix their salaries, and assign their duties ; and to make all 
ordinances^ orders and laws, for the government of the students. And to the 
end that the persons who had acted as depositaries of the contributions in 
England, and who had also been contributors themselves, might be satisfied 
of the good use of their contnbutions, the president was, annually, or when 
required, to transmit to them an account of tihe progi'ess of the institution, 
and the disbursements of its funds, so long as thejr should coniinue to act 
iu that trust. These letters-patent are to be good and effectual in law, 
against the king, his heirs and successors for ever, without further grant or 
confirmation ; and the trustees are to hold all and singular these privileges, 
advantages, liberties and immunities, to them and to their successors for 
ever. Ko funds a ^ given to the college by this charter. A corporate exist- 
ence and capacity are given to the trustees, with the privileges and immuni? 
ties which have been mentioned^ to enable the founder and his associates the 
better to manage the funds which they themselves had contributed, and such 
others as they might afterwards obtam. 

*554l * After the institution, thus created and constitute4, had existed, 

-^ unihterrup^dly and usefully, nearly fifty years, the legislatun of. 

New Hampshire passed the acts in question. The first act makes the twelve 
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trustees under the charter, and nine other individuals to be appointed by 
the governor and council, a corporation, by a new name ; and to this new 
corporation transfers all the property, rights, powers, liberties and privileges 
of the old corporation ; with further power to estal^lish fiew coUegea and 
an in^tUiUe^ and to apply all or any part of the funds to these purpose^i, 
subject to the poww and control of a board of twenty-five overseers, to be 
appointed by the governor and couuolL The second act makes further pro- 
visions for executing the objects of the first, and the last act authorizes the 
defendant, the treasurer of the plaintiffs, to retain and' hold their property, 
against their will. 

If these acts are valid, the old (corporation is abolished, and a ne^w one 
created.' The first act does, in fact, if it can have effect, create a new cor- 
poration, and transfer to it all the property and franchises of the old. The 
two corporations are not the same, in anything which essentially belongs to 
the existence of a corporation. They have different names, and different 
powers, rights .and duties; their organization is wholly different ; the 
powers of the corporation are not vested in the same or similar hands. .In 
one, the trnstees are twelve, and no more; in the. other, they are twenty- 
one. In one, the power is a single board ; in the other, it is divided between 
two boards^ Although the act professes to ^include the old trustees («.«» 
in the new corporation, yet that was without their assent, and agaidst ^ 
their remonstrance ; and no person can be compelled to be a member of. 
suoh a odrporatioB against his* wilL It was neither expected nor intended, 
that they should be members of the new corporaiion. The 'act itself treats - 
the old corporation as at an end, .and gou% on the ground, that all its func- 
tions have ceased, it provides for the first meeting and organization of the 

' new corporatioii. It expressly provides also, that the new corporation shall 
have and hold all the property of the old ; a provision which would be quite 
unnecessary, upon any other ground, than that the old coiporation was dis- 
solved. <' But if it could be contended, that the effect ^of these acts was' not 
entirely to abolish the old corporation, yet it is manifest, that they impair 
and invade the rights,propertyandpowersof the trustees,' under the charter, 
as a corporation, and the legal rights, privileges and immunities which belong 
t6 them, as individual members, of the .corporation. The twelve trustees 
were the-sole legal owners of all the property acquired under the charter; 
by the acts, others are admitted, against their will, to be. joint ownei*s. The 
twelve iudividuals, who are trustees, were possessed of all the franchises 
and immunities conferred by the charter ; by the .aets, nine other trusteei^' 
and twenty-five overseers, are admitted, against their will, to divide these 
franchises and immunities, with them. If, either as a corporation,, or as 
individuals, they have any legal rights, this forcible intrusion of others vio- 
lates those rights, as mianifestly as an entire and complete ouster- r^^^^ 
*and dispossession. -These acts alter ^ the whole copstitutioii of ■- ' • 
the corporation ; they affect the rights of the whole body, as a corpor- 
atioh, and the rights • of the iudividuals who compose it ; they revoke 
corporate powers and franchises ; they alienate and transfer the property of 
the college to others. By the charter, the trustees had a right to fill vacan- 

*oies in their own number ; this 4s now taken away. They were to consist 
of twelve, and by express. pix)vi^dn, of no more ; this is altered. They and 
their sucoessors, appomt0aU>y themselves^ were for ever to hold the property; 
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the legblatore has foiind Bdooeflfion for them, before their seats are Taoant. 
llie powers and privileges^ which the twelve were to exercise exolasiyely, 
iEure now to be exereised by others. 3y one of the acts, they are subjected to 
heavy penalties, if they exercise their ofll'^ or any of those powers and 
privileges granted them by charter, and which they had exereiBed for fifty 
years ; they are to be punished for not accepting the new grant, and takiug 
its benefits. This, it must he Oonf ^ssed, is rather a summary tnode of set- 
tling a question of constitutional right. Not only are neW' trustees forced 
into the corporation, but new trusts and uses are created. The college is 
turned into a university ; -power is given to create new colleges, and to 
authorize any diversion of the funds,- which may be agreeable to the new 
boards, sufficient latitude is given, by the undefined power of establishing an 
institute To these new colleges, and this institute, the. funds contributed 
by the founder. Dr. Wheelock, and by the original donors, the Earl of 
4i..w|r Dartmouth *and others, are to be applied, in plain and manifest dis* 
-* regard of the uses to which they were given. The president, one of 
the old trustees, had ^ right to his office, sali^y and emoluments, subject' to 
the twelvet trustees alone ; his title to these is now changed, arid he is made 
accountable to new masters ; so also, all the professors and tutors^ If the 
legislature can, at pleasure, make these alterationis and changes in the rights 
and privileges of the plaintiffs, it may, with equal propriety, abolish these 
rights and privileges altogether ; the same power which can do any part 'of 
this work, can accomplish the whole. And, indeed, the argument, on which 
these acts have been hitherto defended, goes altogether on the ground, that 
this is such A corporation as the legislature may abolish at pleasure ; and 
that its members have no rights, liberties, franchises, property or privileges, 
which the legislature may not revoke, annul, alienate or transfer to others, 
whenever it sees fit. 

It wiU be contended by the plaintiffii, that these acts are not valid and 
binding on them without their assent. 1. Because they are against commbB 
right, and the constitution of New Hampshire. 2. Because i^ey are repug- 
nant to the constitution of the United States. I am aware of the- limits 
which bohnd the jurisdiction of the court in this case ; and that on this 
record, nothing can be decided, but the single question, whether these licts 
are repugnant to the constitution of the United Stateis. Yet it may assist in 
forming an opinion of: their true nature and character,. to compare them 
with those fundamental principles, introduced into the state govemn^ents. 
^ ^ *for the purpose of limiting the exercise of the legislative power, 

• •>' and which the constitution of New Hampshire expresses with gpreat 
fullness and accuracy. ' 

it is not too much to assert^ that the legislature of New Hampshire would 
not have been competent to pass the.aets in question, and to make them 
binding on the plaintiffs, without their assent, even if therd had been, in the 
constitntibn of New Hampshire, or of the tJnited States, no special restric- 
tion on their power ; because these acts are not the exercise of a power ymp- 
erly legislative. Caid&r v. J9u0, 8 Dall. {|8d. Their object and effect is, to 
take away from one, rights, property and franchises, and to grant them to 
another. This is not the exercise of a legislative power. . To justii)» the 
taking away of vested rights, there must be a forfeiture ; to adjudge upon 
and declare which, is the proper province of, the judiciary. Attaisdei: and 
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oonfiseation are aeU of sovereign power, not %ot8 of legislation. The 
Britiab parliament, among other unlimited powers, claims' that of altering 
and vacating charters ;, not as an act of ordinary legislation, but of uncon- 
trolled authority. It is, theoretically, omnipotent ; yet, in modern times, it 
has attempted the exercise of this poWer» very rarely. In a celebrated in- 
stance, those who asserted this power in parliament, yindicated its exercise 
only in a case, in which it could be shown, 1st. That the charter in question 
was a charter of political power. 2d. That there w%s a great and overruling 
state necessity, justifying the ^violation of the charter. 3d. That r^tero 
the charter had been abused, and justly forfeited. (Annual Register *- 
1784, p. 160 ; Par}. Reg. 1783 ; Mr. Burke's Speech on Mr. Fox's East India 
Bill, Burke's Works, vol 3, p. 414, 417, 467, 468, 486.) The bill affecting 
this ^charter did not pass ; its history is. well known^ l^ie act which after- 
wards did pass, passed ixrith the assent of the corporation: Even in the worst 
times, this power of parliament to repeal and rescin<i charters i^as not often 
been exercised. "The illegal proceedings in the reign of Charles II. were 
tiplder color of law. Judgments of forfeiture were obtained in th^ courts. ' 
Such was the case of the quo UfOPrarUo against the city of London^ and the 
proceedings by. whieh^ the charter of Massachusetts was vacated. The legis- 
lature of New Hampshire has' no more power over the righ^B of the plaintiffs 
than eidsted, somewhere, in some department of government, before .the 
revolution: The British parliament ooiUd not l^ave annulled or revoked this 
grant, as an ^t of ordinary legislation. ^If it had done it at all, it could only 
have been, in virtue of that sovereign power, called omnipotent, "which does 
not belong t^' any legislature in the United States. Tlie legislature of New 
Hampshire has ^he '^same power over this charter, which belonged to the 
king, who granted it^ and no mdre. . By the law of England, the power to 
create corporatioi;is is a part of the royal prerogative, /^l BL Com. 472. By 
the revolution, this power may be conside^d as having devolved on the 
le^sjiature of *the state, and it has, accordingly,.been exercised by the r^ci-i.^ 
legislature. But the king, cannot abolish a corporatioii, or new model ^ 
it, or alter its powers, without its assent. This is the acknowledged and well- 
known doctrine of the common law. ''Whatever might ^ave been tfafB 'po- 
tion in* former times," says Lord MAir8FniLD,/'it is most certain, now, that- 
thcAiorporatipns of the universities are lay coq>orations ; and that the crown 
cannot take away from them any rights ^at have be^n formerly subsisting 
in them, under old charters or prescriptive usage." 8 Burr. 1656. After for- 
feiture duly found, .the ' king may regrant the franchises; but a grant of 
franchises, alTea4y granted^ and of wMch no forfeiture has 'been found, is 
void. ''Corporate franchises can only be ^forfeited by trial, and judgment. 
JSTinff r, Pawiorey 3 T. R. 244.. In case of a new charter or grant to an 
existing' corptoration, it nuiy accept or reject it as it pleases. King v. Vice- 
Chdnodh^ of Cdmbriiifye, 3 Burr. 1656 ; 8 T. R. 240, per Jjord Kenton. It 
may accept such past of the grant as it choosels and reject the rest; 3 Burr. ' 
1661. In the very nature of things, a charter cannot be forced upon any 
body ; no one can be; compel]^ to accept a grant ; and^thout acceptance, , 
the grant is necessarily void. ^Inis r.MarshaU, 2 Mass. 277 ; Kyd on Corp. 
65r6. It cannot be pretended, that the legislature^ as successor to the king in 
this part of his pr^gative, has. any power to revoke, vacate or alter this r«5 a i 
charter. If, therefore, the legislature has not this power, by any *spe- ^ 
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<nfio 'grant oonUined in the constitQtion ; nor m inoladed'in it* ofdinary 
legislative ' powers ; nor by reason ^^of'* its suooessioB to the pr erogat i ves 
of the crown in this partionlar ; on what gronnd wonld the authority topass 
these acts rest, even if there were no speeial prohibitory claoses in the oon- 
stitution, and the biU of rights? 

But there are prohibitions in the oonstitntion and bill of rights of New 
Hampshire, introdaoed for the purjiose of limiting the legislative power, and 
of protecting the rights and property of the citizens. One prohibition is, 
' that no person shall bs deprived of his property, immunities or privileges, 
pat oat of the protection o/ the' law, or deprived of his life, liberty or estate 
bat by - judgment of his peen^ or the law of the land." In the opinion, how- 
ever, which was given in the court below, it is denied that the trnsteeSy 
under the charter,' had any property, immunity, liberty or privilege, in this 
Coiporation, within the meaning of this prohibition in the bill of rights. It 
is said, that it is a public corporation and public property. That the trustees 
have no greater * interest in it than any other individnalss That it is not 
privatie property, which they can sell, or transmit to their heirs ; and that, 
iherefore, they have no interest in it. • That their office is a public trusty 
like that of the governor, or a judge ; . and that they have no more .concern 
in the property of the college, than the governor in the property of the 
state, or than the judges in the fines which they impose on the culprits at 
their bar. That it is nothing to them, whether their powers shall be extended 
mraqi ^^ lessened, any more than it is *to thci^urts, whether their jurisdic- 
-* tion shall be enlarged or diminished. It is necessary, thref ore, to 
inquire into the true nature and character of the corporation ^hich was 
created by the. charter of 1769. 

There are divers sorts of corporations ; and it may be safely admitted 
that the legislature has more power over som^ than over others. 1 Wooddes. 
474 ; 1 31* Com^ 467. Some corporations are for government And political 
arrangement ; such, for example, as cities, counties and the towns in New 
England. These may be changed and modified, as public convenience may 
require, due regard being always had to the rights of property. Of such 
corporations, all who live within the limits are, of course, obliged to be 
members, and to submit to the duties which the law imposes, on them as 
such. Other civil corporations are for the advancement of trade and busi- 
ness, such as banks, insurance companies, and the like. These are created, 
not by general law, but usually by grant ; their constitution is special ; it is 
such as the legislature sees fit to g^ve, and the grantees to acoepL 

The corporation in question is not a civil, although it is a lay corporation* 
It is an eleemosynary corporation. It is a private charity, originally founded 
and endowed by an individual, with a charter obtained for it at his request^ 
for the better administration of his charity. ** The eleemosynary sort of 
corporations are such as are constituted fo^ the perpetual distributions of the 
free-alms or bounty of the founder of them, to such persons as he has 
*56dl ^^i^^^^* ^ ^^^* *^*^ ^^ hospitals for the maintenance of the poor, 
-* sick and impotent ; and all colleges both in our universities and out 
of them." 1 Bt C<nn. 471. Eleemosynary corporations are for the manage- 
ment of private property, according to the will- of the donon ; they* are 
private corporations. A college is as much a private corporation as on hos- 
pital ; especially, a ooUege founded as this wasyjby private bounty. A col- 
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lege is ft charity. ** The establishmenjt of learning," says Lord Habdwickx, 
« is a charity, and fso* considered in the 'statute of Elizabeth. A devise to a 
college, for their benefit, is a laadable charity, and deserves encouragement." 
1 Ves. 537. The legal signification of a charity is derived chiefly from the 
statute 43 Eliz., c. 4. ** Those purposes,*' says Sir. W. QfiAirr, " are con- 
sidered charitable, which that statute enumerates." 9 Yes. 405. Colleges 
are enumerated as charities in that statute. The government, in these cases, 
lends its aid to perpetuate the benefidient intention of the donor, by granting 
a charter, under which his private charity shall continue to be dispensed, 
after his death. This is done, either by incorporating the objects of the 
charity, as, for instance, the scholars in a college, or the poor in a hospital ; 
or by incorporating those who are to be governors or trustees of the charity. 
1 Wooddes. 474. 

* In cases of the first sort, the founder is, by the common law, visitor. Xn 
early times, it became a maxim, that he who gave the property might regu- 
late it in future. Cujus est dare, ejus est disponere. This right of visitation 
descended. from the founder to his heir, as *a right of property, and r^gg^ 
precisely as his other property went to his heir ; and in default of *- 
heirs, it went to the king, as all other property goes to the king, for the 
want of heirs. The right of visitation arises from the property ; it grows 
out of the endowment. The founder may, if he please, part with it, at the 
time when he establishes the charity, and may vest it in others. Therefore, 
if he chooses that governors, trustees or overseers should be* appointed in 
the charter, he may cause it to be done, and his power of visitation will be 
transferred to them, instead of descending to his hoi The persons thus 
assigned or appointed by the founder will be visitors, with all the cowers of 
the founder, in exclusion of his heir. 1 Bl. Com. 472. The right of visita- 
tion then accrues to them, as a matter of property, by the gift, transfer or 
appointment of the founder. This is a private right, which t^ey can assert 
in all legal modes, and in which they.have the same protection of the law as 
in ftll other rights. As Visitors, they may make rules, ordinances and 
statutes, and altar and repeal them, so far as permitted so to do by the char- 
ter. 2 T. R. 350-51. Although the charter proceeds from the crown, or 
t^e government, it is considered as the will of the donor. It is obtained at 
tiis request. He imposes it as the rule which is to prevail in the dispensa- 
tion of his bounty, in all future times. The king,- or government, which 
granis the charter, is not thereby the founder, but he who furnishes the 
funds. The gift of the revenues is the foundation. 1 Bl. Com. 480. The 
leading ^case on this subject is PfiiUips v. Bury, (a) This was an eject- r^eg r 
ment brought to recover the rectory-house, d;c., of Exeter college, in ^ 
Oxford. The question was, whether the plaintiff or defendant was legal 
rector. Exeter college Was founded by an individual, and incorporated by 
a charter panted by Queen Elizabeth. The controversy turned upon the 
power of the visitor, and in the discuiwion of the cause, the nature of college 
charters and .corporations was very fully considered ; and it was determined, 
that the college was a private corporation, and that the founder had a right 



(a) Reported in 1 Ld. Baym. 5 ; Comb. 295 ; Holt 715; 1 Sho#. 860 ; 4 Mod. 106; 
Skin. 447. 
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to appoint a TiBitor, and give him such power tm he thought fit. (a) The 
learned Bishop StillingrfleetV argnment in the same canae, ag a member of 
the House of Lords, when it was there beard, exhibits very okarl j the nature 
of colle|^B and similiar corporations. (6) These opinions received the sanc- 
tion of the House of Lords, and they seem to be settled and undoubted law. 
Where there is a charter, vesting proper powers of government in trustees 
or governors, they are visitors ; and there is no control in anybody else ; 
except only that the courts of equity or of law will interfere so far as to pre- 
serve the revenues^ and prevent the perversion of the funds, and to keep the 
visitors within thfeir prescribed bounds. Ghreen v. JhUAer/ord, I Ves. 472 ; 
Attorney- General v. JFbundling Saspital, 2 Ves. jr. 47 ; Kyd on Corp. 195; 
*56dl ^^Pv ^4* ^^ ^^^* *"The foundations of ooUegeSy" says Lord 

^ Mansfield, *' are to be considered in two views, via., as they are oor^ 
porations, and as they are eleemosynary. As eleemosynary, they are the 
creatures of the founder ; he may delegate his power, either generally or 
specially ; he may prescribe particular modes and manners, as to the exercise 
of part of it. If he makes a general visitor (as by the general words, vi$it€h 
tor sit), the person so constituted has all incidental power ; but he may be 
restrained as to particular instances. The founder may appoint a special 
visitor, for a particular purpose, and no further. The founder may make a 
general visitor ; and yet appoint an inferior particular power, to be executed 
without going to the visitor in the first instance." 8t. JbMe OMege^ 
Cambridge v. Todingtony 1 Burr. 200. And even if the king be founder, 
if he grant a charter incorporating trustees and governors, they are visitors, 
and the king cannot visit. Attorney- C^enerdt v. MiddUton^ 2 Ves. 328. A 
subsequent donation, or engrafted fellowship, falls under the same general 
visitatorial power, if not otherwise specially provided. Oreen v. Mutherford ; 
St. JohrCe CoUege v. Todingtan. 

In New England, and perhaps throughout the United States, eleemosy- 
nary corporations have been generally established in the Jitter mode, that is 
by incorporating governors or trustees, and Testing in them the right of vis- 
itation. Small variations may have been in some instances adopted ;. as in 
the case of Harvard College, where some power of inspection is givep to the 
^ ^.j overseers, but *not, strictly speaking, a visitatorial power, wldch still 
J belongs, it is apprehended, to the fellows or membm of tiie corpora- 
tion. In general, there are many donors. A charter is obtained, compris- 
ing them all, or some of them, and such others as they choose to include, with 
the right of appointing their successors. They are thus the visitors of their 
own charity, and appoint others, such as they may see fit, to elercise the 
same«office in time to come. All such corporations are private. The case 
before the court is clearly that of an eleemosynary corporation. It is, in the 
strictest legal sense, a private charity. In JSLtng v. i8t. Catharines -BaUy 4 
T. R. 238, that college is called a private, eleemosynary, lay corporation. 
It was endowed by a private founder, and incorporated by letters-patent. 
And in the same manner was Dartmouth College founded and incorpora- 
ted. Dr.»Wheelock is declared by the charter to be its founder. It was 
established by him, ou funds contributed and collected by himself. As such 



(n\ Lord HoltV judgment, copied from his own numuscript, is in 8 T. R. 845. 
(b) 1 BuniS Eocl, Law 4^ 
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founder, he had a right of visitation, which he assigned to the trustees, and 
they received it, by his consent and appointment, and held it under the char- 
ter. 1 Bl. Com. iibi tupra. He appointed these trustees visitoi*s, and in 
that respect to take place of his heir ; as he might have appointed devisees 
to take his estate, instead of his heir. Little, probably, did he think, at that 
time, that the legislature would ever take away this property and these 
privileges, and give them to others ; little did he suppose, that this charter 
secured to him and his successors no legal rights ; little did *the r^e^^o 
other donors think so. If they had, the college would have been, *- 
what the university is now, a thing upon paper, existing only in name. The 
numerous academies in New England have been established substantially in 
the same manner. They hold their property by the same tenure, and no 
other. Nor has Harvard College any surer title than Dartmouth College ; 
it may, to-day, have more friends ; but to-morrow, it may have more ene- 
mies ; its legal rights are the same. So also of Tale College ; and indeed 
of all the others. When the legislature gives to these institutions, it may, 
and does, accompany its grants with such conditions as it pleases. The 
grant of lands by the legislature of New Hampshire to Dartmouth College, 
in 1789, was accompanied with various conditions. When donations are 
made, by the legislature or others, to a charity, already existing, without 
any condition, or the specification of any new use, the donation follows the 
nature of the charity. Hence the doctrine, that all eleemosynary corpora- 
tions are private bodies. They are founded by private persons, and on pri- 
vate property. The public cannot be charitable in these institutions. It is 
not the money of the public, but of private persons which is dispensed. It 
may be public, that is, general, in its uses and advantages ; and the state 
may very laudably add contributions of its own to the funds ; but it is still 
private in the tenure of the property, and in the right of administering the 
funds. 

If the doctrine laid down by Lord Holt, and the House of Lords, in Phil- 
lips v. Buryy and recognised and established in all the other cases, be cor- 
rect,* *the property of this college was private property ; it was r*ggQ 
ve;^ted in the trustees by the charter, and to be administered by them, ^ . 
according to the will of the founder and donors, as expressed in the charter ; 
they were also visitors of the charity, in the most ample sense. They had, 
therefore, as they contend, privileges, property and immunities, within the 
true meaning of the bill of rights. I^ey had rights, and still hav« them, which 
they can assert against the legislature, as well as against other wrongdoers. 
It makes no difference, that the estate is holden ^r certain trusts ; the legal 
estate is still theirs. They have a right in the property, and they have a 
right of visiting and superintending the trust ; and this is an object of legal 
protection, as much as any other right. The charter declares that the powers 
confcn*ed on the trustees, are "privileges, advantages, liberties and Lnunu- 
nities ;" and that they shall be for ever holden by them and their suc^ossors. 
The New Hampshire bill of rights declares that no one shall be deprived of 
his " property, privileges or immunities," but by judgment of his peers, or 
the law of the land. . 

The argument on the other side is, that although these terms may mean 
something in the bill of rights, they mean nothing in this charter^ But 
they are terms of legal signification, and very properly used in the cbailer ; 
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they are eqniyalent with franchises. Blackstbne says, that franchise and 
liberty are used as synon3rmoas terms. And after enumerating other liberties 
and franchises, he says, *' it is likewise, a franchise, for a number of* persons 
to be incorporated and subsist as a body politic, with a power to maintain 
^ . ^perpetual succession; ^d do other corporate acts ;'and each individ- 

•' ual member of such corporation is also said to have a franchise or 
freedom." 2 Bl. Com. 37. Liberties is the term used in magnU charta, as 
including franchises, privileges, immunities and all the rights which belong 
to that class.' Professor Sullivan says, the term signifies the " privileges 
that some of the subjects, whether single persons or bodies corporate, have 
above, others by the lawful grant of the king ; as the chattels of felons or 
outlaws, and the lands andprivilegs of corporations." Sullivan's Lect , 41st 
Lect. The privilege, then, of being a member of a corporation j under a 
lawful grant, and of exercising the rights and powers of such member, is 
such a privilege, liberty or franchise, as has been the object of legal protec- 
tion, and the subject of a legal interest, from the time of magna charta to 
the present moment. The plaintiffs have such an interest in this corpora- 
tion, indiyidually, as they could assert and maintain in a court of law, not 
as agents of the public, but in their own right. Each trustee has a fran- 
chise, and if he be disturbed in the enjoyment of it, he would have redress, 
on appealing to the law, as promptly as for any other injury. If the other 
trustees should conspire against any one of them, to prevent his equal right 
and voice in the appointment of a president or professor, or in the passing 
of any statute or ordinance of the college, he would be entitled to his action, 
for depriving him of his franchise. It makes no differeiice, that this prop- 
erty is to be holden and administered, and these franchises exercised, 
j^ , *for the purpose of diffusing learning. No principle and no case estab- 

-• lishes any such distinction. The public may be benefited by the use 
of this property ; but this does not change the nature of the property, or 
the rights of the owners. The object of the charter may be public good ; 
so it is in all other corporations ; and this would as well justify the resump- 
tion or violation of the grant in any other case as in this. In the case of an 
advowson, the use is public, an,d the right cannot be turned to any private 
benefit or emolument. It is, nevertheless, a legal private right, and the 
property of the owner, as emphatically as his freeiiold. The rights and 
privileges of trustees, visitors or governors of incorporated colleges, stand 
on the same foundation. They are so considered, both by Lord Holt and 
Lord Hakdwicke. Phillips v. Bury ; Green v. HtUher/orth. See also 
2 Bl. Com. 21. . 

To contend, that the rights of the plaintiffs may be taken away, because 
they derive from them no pecuniary benefit, or private emolument, or 
because they cannot be transmitted to their heirs, or would not be assets to 
pay their debts, is taking an extremely narrow view of the subject. Accord- 
ing to this notion, the case would be different, if, in the charter, they had 
^ipulated for a commission on the disbursement of the funds ; and they 
have ceased to have any interest in the property, because they have under- 
taken to administer it gratuitously. It cannot be necessary to say much in 

♦'5'7«1 ^^^'^^^^^^^ ^^ ^^® id®*> *^*^ there cannot be a legal interest, or *own- 

^ ership, in anything which does not yield a pecuniary profit ; as if the 

law regarded no rights but the rights' of money, and of visible tangible 
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property; Of whiit naturo are ail rights of saffragef No elector' has a 
'particalar personal in.terest i bat eaoh has a legal right, to be exercised at 
his own discretion, and it cannot be taken away from him. 

The exercise of this right, directly and very materially affects the public ; 
much more so than the exercise of the privileges of a trustee of this college. 
Conseqaences of the atmost magnitude may sometimes depend on the exercise 
of the right of suffrage by one or a few electors. Nobody was ever yet 
hi^ard to contend, however, that on that account the public might take away 
the right or impair it. This notion appears to be borrowed from no better 
source than the repudiated doctrine of tha three judges in the Aykdmry 
Cctse»(a) That was an action against a returning officer,^ for refusing the 
plaintiff's vote, in the election of a member of parliament. Three of 
the jadges of the king's bench held, that thie action could not be maintained, 
because, among other objections, <*it was not any matter of profit, either 
inprcBsenti or in fiUuro,^^ It would not enrich the plaintiff, inprcBsentiy 
nor would it, in /lUurOy.go to his heirs, or answer, to pay his debts. But 
Lord Holt and the House of Lords were of another opinion. The judg- 
ment of the three judges was reversed, and the doctrine they hdd, having 
been exploded fqr a century, aeenSs now for the first time to be revived. 
Individuals have a right *to use their own property for purposes of r^,.,.,! 
benevolence, either towards the public, or towards other individuals. ^ 
They have a right to dxercise this benevolence in such lawful manner as 
they may choose ; and when the government has induced and excited it, 
by contractiiig to give perpetuity to the stipulated manner of exercising- it, 
to rescind this contract^ and seize on the property, is not law, but violence. 
Whether the state will grant these franchises, and under what conditions* 
it will grant them, it decides for itself. But when once granted, the con- 
stitution holds them to be sacred, till forfeited for just cause. That all 
property, of which the use may be beneficial to the public, belongs, there- 
fore, to the public,' is quite a new doctrine. It has no precedent, and is 
supported by no known principle. Dr. ^heeiock might have answered bis 
purposes, in this case, by executing a private deed of trust. He might have 
conveyed his property to trustees, for precisely such uses as are described 
in this charter. Indeed, it appears, that he hiftd contemplated the establish- 
ment of his school in that manner, and had made his will, and devised the 
property to the same persons who were afterwards appointed trustees in 
the charter. Many literary and other charitable institutions are founded in 
that manner, and the trust is renewed, and conferred on other persons, from 
time to time, as occasion may require. In such a case, no lawyer would or 
could say, that the legislature might divest the trustees, constituted by deed 
or will, seize upon the property, and give it to other persons, for other pur- 
poses. .And does the granting of a charter, which is only done to perpet^ 
nate the trust *in a more convenient manner, make any difference? r*.^^^ 
Does or can this change the nature of the charity, and turn it into *- 
a public, political corporation ? Happily, we are not without authority on 
this point. It has been considered and adjudged. 

Lord Habdwickb says, in so many words, " The charter of the crown 
cannot make a cMriCy more or less public, but only more permanent than 

(a) Ashby •. White, 2 Ld. Baym. 98a 
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it would othenfise be." Attorney- Gefteral r, Ptaree^ 2 Atk. 87. The 
granting of the corporation is but making the trast perpetual, and does not 
alter the nature of the charity. The very object sought in obtaining such 
charter, and in giving property to such a corporation, is to make and keep 
it private property, and to clothe it with all the security and inviolability of 
private property. The intent is, that there shall be a legal private owner- 
ship, and that the legal owners shall maintain and protect the property, for 
the benefit of those for whose use it was designed, Who over endowed the 
public? Who ever appointed a legislature to administer his charity ? Or 
who ^ver heard, before, that a gift to a college, or hospital, or an asylum, 
was, in reality, nothing but a ^t to the state ? The state of Vermont is a 
principal donor to Dartmouth College. The lands given lie in thait state. 
This appears in the special verdict. Is Vermont to be considered as Saving 
intended a gift to the state of New Hampshire in this case ; as it has been 
said is to be the reasonable construction of all donations to the college ? 
The legislature of New Hampshire 'affects to represent the public, and there- 
*575l ^^^ daims a right to control *all property destined to public use. 

^ What hinders Vermont from considering herself equally the repre- 
sentative of the public, and from resuming her grants, at her own pleasure ? 
Her right to do so is less doubtful, than the power of New Hampshire to 
pass the laws in question. In University v. J^y, 2 Hayw. 310, the supreme 
court of North Carolina pronounced unconstitutional and void, a law repeal- 
ing a grant to the XJniversitqM)^ North Carolina ; although that university 
was originally erected and endowed by a statute of the state. That case 
was a grant of lands, and the court decided, that it could not be resumed. 
This is the grant of a power and capacity to hold lands. Where is the dif- 
ference of the cases, upon principle ? In Terrett v. Taylor j 9 Cranch 43, this 
court decided, that a legislative grant or confirmation of lands, for the pur- 
poses of moral and religious instruction, could no more be rescinded than 
<>ther grants. The nature of the use was not holden to make any difference. 
A grant to a parish or church, for the purposes which have been mentioned, 
cannot be distinguished, in respect to the title it confers, from a grant to a 
college for the promotion of piety and learning. To the same purpose may 
be cited, the case of Pawkt v. Clark, The state of Vermont, by statute, in 
1794,' granted to the respective towns in that state, certain glebe lands, 
Ijring within those towns, for the sole use and support of religious worship. 
In 1799, an act was passed, to repeal the act of 1794 ; but this court declared 
^fi^fl! ^^^^ ^^^ ^^ 1794, ^* so far as it ^granted the glebes to the towns, 

-' could not afterwards be repealed by the legislature, so as to divest 
the rights of the towns under the grant." 9 Cranch 292. It will be for the 
other side to show, that the nature of the use decides the question, whether 
the legislature has power to resume its grants. It will be for those who 
maintain such a doctrine, to show the principles and cases upon which it 
rests. It will be for them also, to fix the limits and boundaries of their doctrine, 
and to show what are, and what are not, such uses as to give the legislature 
this power of resumption and revocation. And to furnish an answer to the 
cases cited, it will be for them further to show, that a grant for the use and 
support of religious worship, stands on other ground than a grant for the 
promotion of piety and learning. 

I hope enouflph has been said, to show, that the trustees possessed vested 
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HbertieB, priyileges and immaQities, under this charter ; and that such liber' 
ties, privilegefl and immunities, being once lawfully obtained and vested, 

. are as inviolable as any vested rights of property whatever. Rights to do 
certain acts, such, for instance, as the visitation and superintendence of a 
college,* and the appointment of its officers, may surely be vested rights, to 
all legal intents, as completely as the right to possess property. A late 
learned judge of this court has said, " when I say, that a right is vested in a 
citizen, I mean, that he has the power to do certain actions, or to possess 
certain things, according to the law of the land. 3 Dall. 394. 

*If such be the true nature of the plaintiffs' interests under this r«e<^Y 
charter, what are the articles in the New Hampshire bill of rights *- 
which these acts infringe ? They infringe the second article ; which sayfly 

. that the citizens of the state have a right to hold and possess property. The 
plaintiffs had a legal property in this charter ; and they had acquired pro- 
perty under it The acts deprive them of both ; they impair and take away 
the charter ; and they appropriate the property to new uses, against their 
consent. The plaintiffs cannot now hold the property acquired by them- 
selves, and which this article says, they have a right to hold. They in- 
fringe the twentieth article. By that article it is declared, that in questions 
of property, there is a right to trial ; the plaintiffs are divested, without trial * 
or judgment. They infringe the twenty-third article. It is therein declared, 
that no retrospective laws shall be passed ; the article bears directly on 
the case ; these acts must be deemed retrospective, within the settled con- 
struction of that term. What a retrospective law is, has been decided, on 
the construction of this very article, in the circuit court for the first circuit. 
The learned judge of that circuit, toys, ** every statute which takes away .or 
impairs vested rights, acquired under existing laws, must be deemed re- 
trospective." Society v. Wheeler^ 2 GaUis. 103. That all such laws are retro- 
spective, was .decided also in the case of DclsK v. Va/n Kleecky *l Johns. 477, 
where a most learned * judge quotes this article from the constitution pgi^g 
of New Hampshire, with manifest approbation, as a plain and^ clear *- 
expression of those fundamental and unalterable principles of justice, which 
must lie at the foundation of every free and just system of laws. Can any 
man deny, that the plaintiffs had rights, undci'theLchartor^ which were legal- 
ly vested, and that by these acts, those rights are impiaired ?(a) These 

{a) ^* It is a principle in the Bnglish law, as aacieAt as the law itself^" says Chief 
Justice Keht, in the case last cited, ** that a statute, even of its omnipotent parliament, 
is not to have a retrospective effect. Nota eomtitutio/utuHtfomtam imp^nere^tebet^ 
St nan prasteritu, (Bracton, lib. 4« fol. 228 ; 2 Inst 292.) The maxim in Bracton 
waa probaBly taken from the dril law, for we find in that system the same principle, 
that the law-giver cuinot alter his mind, to the prejudice of a vested right Nema . 
potmt mutate eanrilium tuwn in (UteHtu injuriam, (Dig. 60, 17, 76.) This maxim 
of Papinian is general in its terms; but Dr. Taylor (Elements of the Civil Law 168) 
applies it directly as a restriction upon the law^ver; and a declaration in the code 
leaves no doubt as to the sense of the dvil law. Legei et eonttUutummftiturit eertum 
e»t dareformam negotiU, nan ad facta praterita recocari niH nammatim, et de prmte- 
rito temparej et adhtie pendentibus negotiU eautum Ht, (C!od.- 1, 14, 7.) This pas- 
tmgey according to the best interpretation of the civilians, relatos not .merely to future 
suits, but to future, as contradistinguished from past, contracts and vested rights. 
(Perezii, Praelec hi) It ifi,Mndced, admitted, that the prince may enact a retrospective 
liaw, provided it be done expressly; for the will of the prince^ under the despotism of 
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*act8 infringe also; the thirty-seventh article of the constitation of New 
Hampshire ; vrhich says, that the powers of government shall be kept 
separate. By these acts, the legislature assumes to exercise a jadicial 
power ; it declares a forfeiture, and resnmes franchises, once granted, 
without trial or hearing. If the constitation be not altogether waste paper, 
it has restrained the power of the legislatare in these particulars. If it has 
any meaning, it is, that the legislature shall pass ho act, directly and mani- 
festly impairing private property, and private privileges. It shall not judge,' 
by act ; it shall not decide, by act ; it shall not deprive, by act. But it 
shall leave all these things to be tried and adjudged by the law of the land, 
♦iftol "^^ fifteenth article has been referred *to before. It declares, 
^ that no one shall be " deprived of his property, immunities or priv- 
ileges, but by the judgment of his peers, or the law of the land." Kotwith- 
standing the light in which the learned judges in New Hampshire viewed 
the rights of the plaihtiffs under the charter, and which has been before ad- 
verted to, it is found to be admitted, in their opinion, that those rights are 
privileges, within the meaning of this fifteenth article of the bill of rights. 
Having quoted that article, they say, " that the right to manage the affairs 
of this college is a privilege, wiUiin the meaning of this clause of the bill of 
rights, is not to be doubted." In my humble opinion,* this surrenders the 
point. To resist the eStect of this admission, however, the learned judges 
add, ''but how a privilege can be protected from the operation of the law of 
the laqd> by a clause in the constitution, declaring that it shall not be taken 
away, but by the law of the land, is not very easily understood." This an- 
swer goes on the ground, that the acts in question are laws of the land, 
vrithin the meaning of the constitution. If they be so, the argument drawn 
from this article li fully answered. If they be not so, it being admitted that 
the plaintiffs' rightcrare ''privileges," within the meaning of the article, the 
argument is not answered, and the article is infringed by the acts, ^e then 
these acts of the legislature, which affect only particular persons and their 
particular privileges,'laws of the land ? Let tlds question be answered by 
the text of Blackstone : "And first, it (i. e,y law) is a rule ; not a transient 



the Bomaa fpiperon, wt» paramount to erery bbligatUm. Great latitude was : 
allowed to If gislatiTe expositions of statutes;, for the leperatidn of the judtdal, frbnu 
the legislatif e, power; was noU then distinctly *known or prescribed. The prince was 
in the hab^ of interpreting his own Hws for particular occesions. This waa callpd 
the intwlo&utio principi$; and thio, according to Huber'8 definition, was, guando, 
prineipet taler partM loquuntur^ et jus dicunt,. (Prsl^ Juris; Rom^ yoL 2, 646.) 
No. correct civilian, and especially, no proud adnnrer of the ancient republic (if any 
such then exiaced), could hare reflected on this interferenct^ with private rights, and 
pending suits writhout disgust and indignation; and we are rather surprised to find, 
that under the yiolent and irregulai* genius of the Roman . government, the principle 
before us shomd have been acknowledged and obeyed to the extent in which we find 
S^t. The fact shows, that it must be founded in the clearest jusl^ Our case is hap- 
pily very different from that of the subjects of Justinian. With us, the power of the 
law-giver is liqiited and defined; the judicial is regarded as a distinct, independent 
power ; private rights have been better understood, and more exalted in public estima- 
tion, as well as secured by provisions dictated by the spirit of freedom, and unknown 
to the dvil law. . Our constitutions do not admit the power assumed by the Roman 
prinoe; and the |>rinciple we are centering, is now to be regarded as sacred." 
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sadden order from a saperior, to or concerning a particular ^person ; bnt 
something permanent, uniform and universaL Therefore, a partictilai 
act of the legislatnre, to confiscate the goods of ,Titius, or to attaint 
him of high treason, does not enter into the idea of a municipal law ; for the 
operation of this act is spent upon Titius only, and has no relation to the 
community in general ; it is rather a sentence than a law." 1 Bl. Com. 44. 
Lord Coke is equally decisive and emphatic. Citing and commenting on 
the celebrated 29th diap. of magna charter h^ says, ''no man shall be dis- 
seised, dsc, unless it be by the lawful judgment, that is, verdict of equals, 
or by the law of the land, that is (to speak it once for all), by the due course 
and process of law." 2 Inst. 46. Have the plaintiffs lost their franchises 
by ''due course and process of* law?" On the contrary, are not these 
acts "particular acts of the legislature, which have no relation to the com- 
munity in general, and which are rather sentences than laws?" By the 
law of the land, is most clearly intended, the general law ;. a law, which' 
hears before it condemns ; which proceeds upon inquiry, and irenders judg- 
ment only after trial. The meaning is, that every citizen shall hold his 
life^ liberty, property and immunities, under the protection of the general 
rules which govern society. Everything which may pass under the form 
of an enactment, is not, liierefore, to be considered the law of the land. 
If this were so, acts of attainder, bills of pains and penalties, acts of 
confiscation, acts reversing judgments, and acts directly transferring one 
man's *estate to another, legislative judgments, decrees and forfei- r^.^^a 
tures, in all possible forms, would be the law of the land. Such a y 
strange construction would render constitutional provisions, of the highest 
importance, completely inoperative and void. It would tend directly to 
establish the union of all powers in the legislature. There would be no 
general permanent law for courts to administer, or for men to live under. 
The administration of justice would be an empty form, an idle cereniony. 
Judges would sit to execute legislative judgments and decrees ; not to de- 
clare the law, or to administer the justice of the country. '* Is that the law 
of the land,". §aid Mr. Burke, " upon which, if a man go to Westminsteir 
Hall, and ask counsel by what title or tenure he holds his privilege or estate, 
according to the law of the land, he should be told^ that the law of the land 
is not yet known ; that no decision or decree has been made in his case ; 
^at when a decree shall be passed, he will then know what the law of the 
land is ? Will this be said to be the law of the land, by any lawyer who 
has a rag of a gown left upon his back, or a wig with one tie upon his 
head ?" That the power of electing and appointing the officers of this col- 
lege is not only a right of the trustees, as a corporation, generally, and in the 
aggregate, but that each individual trustee has also his own individual fran-. 
cbise in such right of election and appointment, is according td the languagr^ 
of all the authorities. Lord Holt says, "it is agreeable to reason and ttt* 
rules of law, that a franchise should be vested in the corporation aggreg^e^ 
and yet the benefit of it to redound to the 'particular members, and r,-j.«' 
to be enjoyed by them in their private capacity. Where the privilege ^ 
of election is used by particular persons, it is a particular right, vested in 
every particular man." 2 Ld. Raym. 962. 

It is also to be considered, that the president and professors of this col- 
lege have rights to be affected by these acts. Their interest-W' similar Ui 
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that, of felloira In the EDglbb colleges ; beoanse they, derive their liying 
wholly, or In part, from the founder's bounty. The president is one of the 
trustees or corporators. The professors are not necessarily members of 
the corporation ; bat they are appointed by the trustees, are removable 
only by them, and have l^xed siJaries, payable out of the general funds 
of the college. Both ^president and professors have freeholds in their 
offices ; subject only to be removed by the- trustees, as their legal visi- 
tors, for good cause. All the authorities speak of fellowships in colleges 
as freeholds, notwithstanding the fellows may be liable to be suspended or 
removed, for misbehavior, by th^ir constituted visitors. Nothing could have 
been less expected, in this age, than that there should have been an attempt, 
1>y. acts of the legislature, to take away these coUege livings, the inadequate, 
but the only support of literary men, who have devoted their lives to the 
instruelion^of youth. The president and professors were appointed by the 
twelve trustees. They were accountable to nobody else, and could be re- 
moved by nobody else. They accepted their offices on this tenure. Yet the 
'*'584l ^^^^^^'^ ^^ appointed ^other persons. With power to remove these 
^ officers, and to deprive them of their livings ; and those other persoos 
have exercised that power. No description of private property has been 
regarded as more:: sacred than college livings. They are the estates and 
freeholds of a most deserving class of men ; of scholars who have con- 
sented to forego the advantages of professional and public employments, and 
to devote themselves to science and literature, and the instruction of youth, 
in the quiet retreats of academic life. Whether to dispossess and oust them ; 
to deprive them of their office, and turn them out of their livings ; to do 
this, not by the power of their legal visitors, or governors, but by acts of 
the legislature ; and to do it, without forfeiture, and without fault ; whether 
all this be not in the highest degree an indefensible and arbitrary pipceeding, 
is a question, of which there would seem to be but one side fit for a lawyec 
or a scholar to espouse. Of all the attempts of James- IL to overturn the 
law, and the rights, of his subjects,- none was esteemed more arbitrary or 
tyrannical, than his attack on Magdalen college, Oxford : and yet, that 
attempt was nothing but to put out one president and put in another. The 
president of that college, according to the charter and statutes, is to be 
^chosen by the fellows^ who are the corporators. There being a vacancy, the 
king chose to take the appointment out of the hands of the fellows, the 
legal electors of' a president, into his own hands. He, therefore, sent down 
his mandate, commanding Uie fellows to admit, fo^r president, a person of 
*58iSl ^ nomination ; and inasmuch as this was directly against *tfae char- 
- ^ ter and constitution of the college, he was pleased to add a non 
oUtanie clause, of sufficiently comprehensive import. The fel)ows were 
conunanded to admit the person mentioned in the mandate, "any statute, 
custotQ or constitutioa to ihe dontrary notwithstanding, wherewith we are 
graciously pleased to dispense^'in this behalf.!* The fellows refused obedi- 
ence to this mandate, and 0r. Hough, a man «ff independence and character, 
was chosen president by the . fellow^ aooot^^b^^ to tibe charter and statutes. 
The king then assumed the power, in virtue ii his prerogative, to send down 
certain commissioners to turn him out ; which *Was done accordingly ; and 
Parker, a creature suited to the time^ put in his place. And because the 
president, who was rightfully and legally eleoted, would not deliver the 
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keys, tbe doors were broken open. " The nation, as well as the univeroity," 
says Bishop ]3umet,(a) ** looked on all these proceedings with just indig- 
nation. It was tbonght an open piece of robbery and barglary, when men, 
authorized by no legal commission, came and forcibly tdmed men cKit of 
their possession and freehold." Mr. Hume, although a man of different 
temper, and of other sentiments, in some respects, than Dr. Burnet, ctpeaks 
of this arbitrary attempt of prerogative, in terms not less decisive. " The 
president, and all the f ellow%" says he, " except two, who complied, were 
expelled the college : and Parker was put in possession of the office. 
This act of violence, of all those which were committed during r^gg- 
*the reign of James, is perhaps the most illegal and arbitral^. When ^ 
the dispensing power was the most strenuously insisted on by court lawyers, 
it had still been allowed, that the statutes which regard private p"opcrty 
could not legally be infringed by that prerogative. Yet, in this instance, it 
appeared, that even these were not now secure from invasion. The privi- 
leges of a college are attacked ; men are illegally dispossessed of their pro- 
perty for adhering to their duty, to their oaths, and to their religion." This 
measure king James lived to repent, after repentance was too late. AVhen 
the charter of London was restored, and other mea8Ui*es of violence retracted, 
to avert the impending revolution, the expelled president and follows of 
Magdalen college were permitted to resume their rights. It is fvident, that 
this was regarded as an arbitrary interference with private pr()])erty. Yet 
private property was no otherwise attacked, than as a person was appointed 
to administer and enjoy the revenues of a college, in a manner and by per- 
sons not authorized by the constitution of tlie college. A majority of the 
members of ^he corporation would not comply with the king's wishes ; a 
minority would ; the object was, therefore, to make this minority, a major- 
ity. To this end, the king's commissioners were directed to in^rfere in the 
case, and they united with the two complying fellows^ and 'expelled the 
rest ; and thus effected a change in the government of thef bollege. The 
language in which Mr. Hume, and all other writers, speak of this abortive 
attempt of oppression, shows, that colleges were esteemed to be, as r^Kg^ 
*they truly are, private corporations, and the property and privdeges *- 
which belong to them, private property, and private privileges. Court 
lawyers were found to justify the king in dispensing with the laws ; that is, 
in assuming and exercising a legislative authority. But no lawyer, not even 
a coui*t lawyer, in the reign of king James the second, so far as appears, 
was found to say, that even by this high authority, he could infringe the 
franc'hii»es of the fellows of a college, and take away their livings. Mr. 
Iluiue gives the reason ; it is, that such franchises were regarded, in a most, 
emphatic sense, as private property, (d) If it could be made to appear, that 
the trustees and the president and professors held their offices and fran- 
chises during the pleasure of the legislature, and that th« property holden 
—  •     — . — 

(a) History of his Own Times, vol. 8, p. 119.* 

(b) See B full account of this, in State Trials, 4th ed., toL 4, p. 262. 

1 Buroet is, notoriously, an unreliuble bis- he took no pains to find out the truth. He- 

torian. Dr. .Jobntson said of him, and this was like a man who resolvesj to regulate ills 

woik, ** I do not believe, that Burnet intention- time by a certain watch ; but will not ixx|«im 

ally lied ; but he was so much prejudiced, that whether the watch is right or not" 
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belonged to the state, then, indeed, the legiBlatnr^ have done no more than 
they had a right to do. Bat this is not so. The charter is a charter of 
privileges and immunities ; and these are holden by the trustees, expressly 
Against the state, for ever. It is admitted, that the state, by its courts of 
law, can enforce the wiU of the donor, aifd compel ii' faithful execution 
of the trust. The plainti£fs claim no exemption from legal respohsibility. 
They hold themselves at all .times answerable to ihe-law of the land, for 
their cdnduct in the trust comniitted to them; They ask only to hold the 
property of which they are owners, and the franchises whichbelong to them, 
until they shall be found by due course and process of law to have forfeited 
*588l ^®°^' ^^ ^^^ make no difference, ^whether the legislature exercise 
^ the power it has assumed, by removing the trustees and the president 
and professors, directly, and by name, or by appointing others to expel them. 
The principle is the same, and in point of fact, the rescilt has been the 
sam^. If th^ entire franchise cannot be taken away, neither tsan it be essen- 
tially impaired. If the trustees are legal owners of the property, they are 
sole owners. If they are visitors, they are sole visitors. No one will be 
found to say, that if the legiislature may do what it has done, it may not do 
anything and everything which it may choose to do, relative to the property 
of the corporation, and the privUeges of its members and officers. 

If the view which has been taken of this question be at all correct, this 
was 'an eleemosynary corporation; — a private charity. The property ^as 
private property. The trustees were visitors, and their right to hold the 
charter, administer the funds, and visit and govern the college, was a fran- 
chise and privilege, solemnly granted to them. The use being public, in no 
way diminishes their legal estate in the property, or their title to the fran- 
chise. There is no principle, nor any case, which declares that a gift to 
such a corporation is a gift to the public. The acts in question violate pro- 
perty ; they take away privileges, immunities and franchises ; they deny to 
the trustees the protection of the law ; and they are retrospective in their 
operation. In all which respects, they are against the constitution of New 
Hampshire. * 

2. The plaintiffs contend, in the second place, that the acts in question 
*5801 ^^^ repugnant to the 10th section *of the 1st article of the 
-* constitution of the United States. The material words of that 
section are, ** no state shall pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts.^' The' object of these 
most important provisions in the national constitution has often been dis- 
cussed, both here and elsewhere. It is exhibited with great clearness and 
force by one of the distinguished persons who framed that instrutnent. 
*':Bills of attainder, ex post facto laws, and laws impairing the obligation of 
contracts, are contrary to the first principles of the social compact, and to 
every principle of sound legislation. The two former are expressly pro- 
hibited by the declarations prefixed to some of the state constitutions, and 
ill of them are prohibited by the spirit and scope of these fundamental 
ehai'ters. Our own experience has taught us, nevertheless, that additional 
fences^ against these dangers ought not to be omitted. Very properly, there- 
fore, have the convention added this constitutional bulwark in favor of per- 
sonal security and private rights i and I am much deceived, if they have 
not, in so doing, as faithfully consulted the genuine sentiments as the un- 
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doubted interests of their constitaents. The sober people of America-^re 
weary of the fluctuating policy which has directed the public councils. They 
have seen with regret, and with indignation, that sudden changes, and legis- 
lative interferences, in cases affecting personal rights, become jobs in the 
hands of enterprising and influential speculators ; and snares to the more 
industrious and less informed pai-t of the *community. They have r*gQA 
seen, too, that one legislative interference is but the link of a long *- 
chain of repetitions ; every subsequent interference being naturally produced 
by the effects of the preceding."(a) It has already been decided in this 
court, that a grant is a contract, within the meaning of this provision ; and 
that a grant by a state is also a contract, as much as the grant of an individ- 
ual. (6) '*'It has also been decided, that a grant by a state before the t^kqi 
revolution, is as much to be protected as a grant since. iV^to Jersey ^ 
v. Wilson, 7 Cranch 264. But the case of Terrett v. Taylor^ before cited, is 
of all others most pertinent to the present argument. Indeed, the judgment 
of the«court in that case seems to leave little to be argued or decided in 
this, (c) This court, then, does not admit the doctrine, *that a legislature r« r go 

can repeal statutes creating private corporations. If it cannot repeal *- 

-  ' 

(a) Letters of Publius, or The Federalist (No. 44., by Mr. Madison). 

(h) In Fletcher t. Peck, 6 Cranch 87, the court says, "a contract is a compact 
between t<iro or more parties, and is either executory or executed. An executory con- 
tract is one in which a party binds himself to do, or not to do, a particular thing; such 
was the law under which the conv,eyance was made by the government A contract 
executed is one in which the object of contract is'^ffirforined ; and this, siays Blackstone, 
differs in nothing from a grant The contract between, Georgia and the purchasers wiis 
executed by the grant A contract executed, as well as one which is executory, con- 
tains obligations binding on the parties. A grant, in its own nature^ amounts to an extin- 
guishment of the nght of the grantor, and implies a contract not to re-assert that right 
If, under a fair construction of the constitution, grants are' comprehended under the 
term contractSj is a grant from the state ex<;iuded from the operation of the provision ? 
Is the clause to be considered as inhibiting the state from impairing the obligation of 
contracts between two individuals, but as excluding from that inhibition, contracts 
made with itself ? The words themselves contain no such, distinction. They are gen- 
eral, and are applicable to contracts of every description. If contracts made with the 
state are to be exempted from their operation, the exception must arise from the chsu*- 
acter of the contracting party, not from the words which are employed. Whatever 
respect might have been felt for the state sovereignties, it is not be disguised, that the 
framers of the constitution viewed, with some apprehension, the violent acts which 
might grow out of the feelings of the moment ; and that the people of the United States, 
in adopting that instrument have manifested a determination to shield themselves, and 
their property, from the effects of those sudden and strong passions to which men are 
exposed. The restrictions on the legislative power of 'the states, are obviously founded 
on this sentiment ; and the constitution of the United States contains what may be 
deemed a bill of rights, for the people of each state. "^ 

(e) *' A private corporation," says the court, " created by the legislature, may lose 
its franchises by a misuser or non-user of them ; and they may be resumed by the 
government, under a judicial judgment, upon a quo warranto to ascertain and enforce 
the forfeiture. This is the common law of the land, and is a tacit condition annexed 
to the creation of every such corporation. Upon a change of government, too, it may 
be admitted, that such exclusive privileges attached to a private corporation as are 
inconsistent with the new government, may be abolished. In respect, also, t<> public 
corporations which exist only for public purposes, such as counties, towns, cities, &c., 
the legislature may, under proper limitations, have a right to change, modify, enlarge 
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them altogether, of course, it cannot repeal any part of them, or impair 
them, or essentially alter them, without the consent of the corporators. If, 
therefore, it has been shown, that this collegers to be regarded as a private 
charity, this case is embraced within the very terms of that decision. A 
grant of corporate powers and privileges is as much a contract, as a grant of 
land. What proves all charters of this sort to be contracts, is, that they 
mast be accepted, to give them force and effect. If they are not accepted, 
they are void. And in the case of an existing coi*poration, if a new charter 
is given it, it may even accept part, and reject the rest. In Hex v. Vice- 
Chancellor of Cambridge^ 3 Burr. 1656, Lord Mansfield says, '' there is a 
vast deal of difference between a new charter granted to a new corporation 
(who must take it as it is given), and a new charter given to a corporation 
/ already in being, and acting either imder a former charter, or under, pre- 
scriptive usage. The latter, a corporation already existing, are not obliged 
to accept the new charier in toto, and to receive either all or none of it ; 
*KQ^l ^^^y °^'^y ^^^ partly under it, and ^partly under their old charter, or 
^^"^^ prescription. The validity of these new charters must turn upon the 
acceptance of them." In the same case, Mr. Justice Wilmot says, *' it is 
the concurrence and acceptance of the university, that gives the force to the 
charter of the crown." In the £^ing v. Pasmarey 3 T. B. 240, Lord Kxs- 
TON observes, *^ some things are clear : when a corporation exbts, capable 
of discharging its functions, the crown cannot obtrude another charter upon 
them ; they may either accept or reject it."(a) In all oases relative to char- 
ters, the acceptance of them is uniformly alleged in the pleadings.- This 
shows the general understanding of the law, that they are grants, or con- 
tracts ; and that parties are necessary to give them force, and validity. In 
ITini/ V. Dr, AskeWy 4 Burr. 2200, it is said, " the crown cannot oblige a 
man to be a corporator, without his consent ; he shall not be subject to the 
inconveniences of it, without accepting it and assenting to it." These terms, 
'' acceptance," and '* assent," arc the very language of contract. In EUi9 
V. MarafiaU, 2 Mass. 279, it was expressly adjudged, that the naming of the 
defendant, among others, in an act of incorporation, did not, of itself, make, 
him a corporator ; and that his assent was necessary to that end. The court 
speak of the act of incorporation as a grant, and observe, " that a man may 
refuse a grant, whether from the government or an individual, seems to be 
a principle too clear to require the support of authorities." But Mr. Justice 
mKCki\ B(>Li'£^R) in King v. Pasmorey *fnrnishes, if possible, a still more 
^ direct and explicit authority. Speaking of a corporation for govern- 
ment, he says,* \^ I do not know how to reason on this point better than in 
'. ^ : : 

or restrain them^ setiiringf however, the property for the use of those for whom and at 
whose expense it was originally purchased. But that the legislature can repeal statutes 
creating private corporations, or confirming to them property already acquired under 
the faith of previous laws, and by such i*epeal, can vest the property of such corpora- 
tions exclusively in the sbitc, or dispose of the same to such purposes as they pleasOi 
without the consent or default of the corporators, we are not prepared to admit ; and 
we think ourselves standing upon the principles of natural justice, upon the funda- 
mental laws of every free government, upon the spirit and letter of the constitution of 
the United States, and upon the decisions of most respectable judicial tribunals, in 
resisting such a doctrine." 

(a) See also 1 Kyd on Corp. 65. 
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the. manner urged by one of tlie relator's oonnsel, wlio considered the grant 
of incorporation to be a compact between the crown and a certain number 
of the jiubjects, the latter of whom undertake, in consideration of the priyi- 
leges which are bestowed, to exert themselves for the good government of 
the place.'' 

lliis language applies, with peculiar propriety and force, to the case 
before the court. It was in consequence of the ** privileges bestowed," that 
Dr. Wheelock and his associates undertook to exert themselves for the 
instruction and education of youth in this college ; and it was on the same 
consideration, that the founder endowed it with his property. And because 
charters of incorporation are of the nature of contracts, they cannot be 
altered or varied, but by consent of the original parties. If a charter be 
granted by the king, it may be altered by a new charter, granted by the 
kiiig, and accepted by the corporators. But if the first charter be granted 
by parliament, the consent of parliament must be obtained to any alteration. 
In iring v. Miller, 6 T. R. 277, Lord Kbntqn says, ''where a corporation 
takes its rise from the king's charter, the king, by granting, and the corpora- 
tion, by accepting, another charter, may alter it, because it is done with the 
consent of all the parties who are competent to consent to the alteration." (a) 



There are, in this ^case, all the essential constituent parts of a con- 
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tract. There- is something to be contracted about ; tliere are parties, 
and there are plain terms in which the agreement of the parties, on the sub- 
ject of the contract, is expressed ; tliere are mutual considerations and 
inducements. The charter recites, that the founder, on his part, has agreed 
to establish his seminary in New Hampshire, and to enlarge it, beyond its 
original design, among other things, for the benefit of that province ; and 
thereupon, a charter is given to him and his associates, designated by him- 
self, promising and assuring to them, under the plighted faith of the state, 
the right of governing the college, and administering its concerns, in the 
manner provided in the charter. There is a complete and perfect grant to 
them of all the power of superintendence, visitation and government. Is not 
this a contract ? If lands or money had been granted to him and his asso- 
ciates^ for the same purposes, such grant could not be rescinded. And is 
there any difference, in legal contemplation, between a grant of corporate 
franchises, and a grant of tangible property ? No such difference is recog- 
nised in any decided case, nor does it exist in the common apprehension of 
mankind. 

It is, therefore, contended, that this case falls within the true meaning of 
this provision of the o<Mistitution, as expounded in the decisions of this court ; 
tha^ the charter of 1760 is a contract, a stipulation or agreement : mutual in 
its considerations, express and formal in its tonus, and of a most binding and 
solemn nature. That the acts in question impair this contract, *has r^-^n 
already been sufficiently shown. They repeal and abrogate its most ^ 
essential parts. 

Much has heretofore been said on the necessity of admitting such a 
power in the legislature as has been assumed in this case. Many cases of 
possible evil have been imagined, which might, otherwise be without remedy. 
Abuses, it is contended, might arise in the management of such institutions, 

(a) See Ex parte Bolton School, 2 Bro. G. C. 662. 
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which the ordinary courts of law woald be unable to correct. But this is 
only another instance of that habit of supposing extreme cases, and then of 
reasoning from them, which is the constant refuge of those who are obliged 
to defend a cause which, upon its merits, is indefensible. It would be suffi- 
cient to say, in answer, that it is not pretended, that there was here any 
such case of necessity. But a still more satisfactory answer is, that the 
apprehension of danger is* groundless, and therefore, the whole argument 
fails. Etperience has not taught us, that there is danger of great evils, or of 
great inconvenience, from this source. Hitherto, neither in our own country 
nor elsewhere, have such cases of necessity occurred. The judicial establish- 
ments of the state are presumed to be competent to prevent abuses and vio- 
lations of trust, in cases of this kind, as well as in s^ll others. If they be not, 
they are imperfect, and their amendment would be a most proper sulSject for 
legislative wisdom. ^ Under the government. and protection of the general 
laws' of the land, those institutions have always been found safe, as well as 
useful. They go on with the progpress of society, accommodating themselves 
* 0*71 ^^^7' without sudden change or *violence, to the alterations, which 
. •* take place in its condition ; and in the knowledge^ the habits* and 
pursuits of men. .The English colleges were founded in Catholic ages. 
Their religion was reformed with the general reformation of the nation ; 
and they are suited perfectly well to the purpose of educating the Protestant 
youth of modem times. Dartmouth College was established under a char- 
ter granted by the provincial government ; but a better constitution for a 
college, or orie more adapted to the condition of things under the present 
government, in all mater^sJ respects, could not now be framed. Nothing in 
it was found to need alteration at the revolution. The wise men of that 
day saw in it one of the best hopes of future times, and commended it, as it 
was, with parental care, to the protection and guardianship of the govern- 
ment of the state. A charter of more liberal sentiments, of wiser provisions, 
drawn with more care, or in a better spirit, could not be expected at any 
time, or from any source. The college needed no change in its organiza- 
tion or government. That which it did need was the kindness, the patron- 
age, the bounty of the legislature ; not a mock elevation to the character of 
a university, without the solid benefit of a shilling's donation, to sustain the 
character ; not the swelling and empty authority of establishing institutes 
and other colleges. • This unsubstantial pageantry would seem to have been 
m derision of the scanty endowment and limited means of an unobtrusive, 
but useful and growing seminary. Least of all, was there a necessity, or 
pretence of. necessity, to infringe its legal rights, violate its franchises 
^ _ , *and privileges, and pour upon it these overwhelming streams of liti- 
r®-l gation. 

But this argument, from necessity, would equally apply in atl other 
cases. If it be well founded, it would prove, that whenever any incon- 
venience or evil should be experienced from the restrictions imposed on the 
legislature by the constitution, these restrictions ought to be disregarded. 
It is enough to say, that the people have thought otherwise. They have, 
most wisely, chosen to take the risk of occasional inconvenience, from the 
want of power, in order that there might be a settled limit to its exercise, 
and a permanent security against, its abuse. They have imposed prohibi- 
tions and restraints ; and they have not rendered these altogether vain and 
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nngfitOTy, by conferring the power of dispenBation. If inconvenience should 
arlBe, which the legislature cannot remedy under the power conferred upon 
it, it is not answerable for such inconvenience. That which it cannot do 
within the limits prescribed to it, it cannot db at all. No legislature in this 
country is able, and may the time never come, when it shall be able, to apply 
to itself the memorable expression of a Roman pontiff : " Licet hoc de jure 
non possumttSf volumtus tamen de jdemtudine potestatis.^^ 

The case before the court is not of ordinary importance, nor of every-day 
occurrence. It affects not this college only, but every colfege, and all the 
literary institutions of the country. They have flourished, hitherto, and 
have become in a high degree respectable and useful to the community. 
They have aU a common principle of existence, the inviolability *of r^,.jj|. 
their charters. It will be a dangerous, a most dangerous, experiment, *> 
to hold these institutions subject to the rise and fall of popular parties, and 
the fluctuation of political opinions^ If the franchise may be, at any time, 
taken away or impaired, the property also may be taken away, or its use 
perverted. Benefactors will have no certainty of effecting the object of 
their bounty ; and learned men will be deterred from devoting themselves 
to the service of such institutions, from the precarious title of their offices. 
Colleges and halls will be deserted by all better spirits, and become a theatre 
for the contention of politics ; party and faction will be cherished in the 
' places consecrated to piety and learning. These consequences are neither 
remote nor possible only ; they are certain and immediate. 

When the court in North Carolina declared the law of the state, which 
repealed a grant to its university, unccnstitutional and void, the legislature 
had the candor and the wisdom to repeal the law. This example, so honor- 
able to the state which exhibited it, is most fit to be followed on this occa- 
sion. And there is good reason to hope, that a state which has hitherto 
been so much distinguished for temperate councils, cautious legislation^ and 
regard to law, will not fail to adopt a course which will accord with her 
highest and best interest, and in no small degree, elevate her reputation. It 
was, for many obvious reasons, most anxiously desired, that the question of 
the power of the legislature over this charter should have been finally 
decided in the state court. An earnest hope was entertained, *that the r^--^ 
judges of that court might have viewed the case in a light favorable *- 
to the rights of the trustees. That hope has failed. It is here that those 
rights are now to be maintained^ or they are prostrated for ever. Omnia 
alia perfugia bonorum, siebsidia, consilia, attxilia Jura ceciderunt Quern 
enim alium appeUemf quern ohtestorf quetn imphremf NUi hoc loco, 
nisi apud vos, nisipeif vosyjudices, eahUem nos(ram, qum ape exigua extre- 
maque pendet, temerimua/ nihil est prosterea quo confugere possimus. 

H<dmeSy for the defendant in error, argued, that the prohibition in the con- 
stitutiop of the United States, which alone gives the court jurisdiction in 
this case, did not extend to grants of political power ; to contracts concern- 
ing the internal government and police of a sovereign state. Nor does it 
extend to contracts which relate merely to matters of civil institution, even 
of a private nature. Thus, marriage is a contract, and a private contract ; 
l?ut relating merely to a matter of civil institution, which every society has 
an inherent right to regulate as its own wisdom may dictate, it cannot be 

287 



600 SUPREI^IE COURT [Feb'y 

])artinoutli College t. Woodwud. 

considered as within the spirit of this prohibitory clanse. Divorces unques- 
tionably impair t\w obligation of the nuptial contract ; they change the rela- 
tions of the marriage state, without the consent of both the ])ai*ties, and 
thus come clearly within the letter of the prohibition. Ihit surely, no one 
will contend, that there is lockctl up in this mystical clause of the constitu- 
*«nil ^*^" ^ prohibition to the states to grant divorces, a j)ower *i»eculiarly 
' appropriate to domestic legislation, and which has been exercised in 
every age and nation where civilization has produced that corruption of 
manners, which, unfortunately, requires this remedy. Still less can a con- 
tract concerning a public office to be exercised, or duty to be jwrformcil, be 
included withiii this prohibition. Tlie convention who framed the constitu- 
tion, did not intend to interfere in the exercise of the political powers 
reserved to the state governments. Tliat was left to be regulated by their 
own local laws and constitutions ; with this exception only, that the Union 
should guaranty to each state a republrvan form of government, and defend 
it against domestic insurrection and rebidlion. Beyond this, the authorities 
of the Union have no right to interfere in the exercise of the powers 
reserved to the state. They are sovereign and independent in their own 
sphere. If, for example, the legislature of a particular state should attempt 
to deprive the judges of its courts (who, by the state constitution, held 
their places during good behavior) of their offices, without a trial by 
impeachment ; or should arbitrarily and capriciously increase the number of 
the judges, so as to give the preponderancy in judicature to the prevailing 
political faction, would it be pretended, that the minority could resist such a 
law, upon the ground of its impairing the obligation of a contract ? Must 
not the remedy, if anywhere existing, be found in the interposition of some 
state authority to enforce the provisions of the state constitution ? 

The education of youth, and the encouragement of the arts and sciences, 
♦flO*>l ^® ^°® ^^ *^® most ^'important objects of civil government. Vattcl, 

"-' lib. 1, c. 11, § 112-13. By our constitutions, it is left exclusively to 
the states, with the exception of copyrights and patents. It was in the exer- 
cise of this duty of government, that this charter was originally granted to 
Dartmouth College. Even when first granted, under the colonial govern- 
ment, it was subject to the notorious authority of the British parliament 
over all charters containing grants of political power. It might have been 
revoked or modified by act of parliament. 1 Bl. Com. 485. The revolu- 
tion, which separated the colony from the parent county, dissolved all con- 
nection between this corporation and the crown of Great Britain. But it 
did not destroy that supreme authority which every political society has 
over its public institutions ; that still remained, and was transferred to the 
people of New Hampshire. They have not relinquished it to the govern- 
ment of the United States, or to any department of that government. Neither 
does the constitution of New Hampsbire confirm the charter of Dartmouth Col- 
lege, 00 as to give it the inmintability of the f undaihental law. On the contrary, 
the constitution of the state admonishes the legislature of the duty of encourag- 
ing science and literature, and thus seems to suppose its power of control 
over the scientific and literary institutions of the state. The legislature had, 
therefore, a right to modify this trust, the original object of which, was the 
*A03l ^^"^'^^^^^ o^ ^^^ Indian and English youth of the province. It is not 
^ necessary to contend, that it had the right of wholly diverting *th6 
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fund from the original object of its pious and benevolent founders. Still, 
it must be insisted, that a regal grant, with a regal and colonial policy, 
nebetisarily beoAibe subject to the modification of a republican legislature, 
whose right, and whose duty^ it was, to adapt the education of the youth 
of the country to the change in its political institutions. It is a corollary 
from the right 6f self-government. The ordinary remedies which are 
furnished in the court for a mituser of' the corporate franchises, are not 
adapted to the gir^at exigencies of are volution in government. They pre- 
suppose a permanently-established order of things, and are intended only to 
correct occasional deviationti and minor mischiefs. But neither a reforma- 
tion in religion, nor a revolution in government, can be accomplished or 
confirmed by a writ of quo warranto or mandami49» We do not say, that 
the corporation has f<Nrf eited its charter for misuser ; but that it has become 
unfit for use, by a change of circumstances. Nor docs the lapse of time 
from 1776 to 1816, infer an acquiescence on the part of the legislature, or a 
renunciation of its right to abolish or reform an institution, which being of 
a public nature, cannot hold its privileges by prescription. Our argument 
is, that it is, at all times, liable to be new modelled by the legislative wisdom, 
instructed by the lights of the age. 

The conclusion then is, that this charter is not such a contract* as is con- 
templated by the constitution of the United States ; that it is not a contract- 
of a private nature^ concerning property or other private interests : but that 
it is a grant of a public nature, ^for public purposes, ralative to the r^gQ ^ 
internal government and police of a state, and therefore, liable to be '- 
revoked or modified by the supreme power of that state. 

Supposing, however, this to be a contract such as was meant to be 
.included in the constitutional prohibition, is its obligation impaired by these 
acts of the legislature of New Hampshire ? The title of the acts of the 27th 
of June, and the 18th of December 1816, shows that the legislative will and 
intention was to amend the charter, and enlarge and improve the corpora- 
tion. If , by a technical fiction, the grant of the charter can bo considered 
as a contract between the king (or the state) and the corporators, the obliga- 
tion' of that contract is not impaired ; but is rather enforced, by these acts, 
which continue the same corporation, for the same objects, under a new 
name. It is well settled, that a mere change of the name of a corporation 
will not affect its identity. An addition to the number of the colleges, the 
creation of new fellowships, or an increase of the number of the trustees, do' 
not impair the franchises of the corporate body. Kor is the franchise of any 
individual corporator impaired. In the words of Mr. Justice Ashhubst, in 
the case of the King v. FasmorSy 3 T. R 244, " the members of the old body 
have no injury or injustice to complain of, for they aire all included in the 
new charter of incorporation ; and if any of them do not become members 
6i the'new incorporation, but refuse to accept, it is their own ♦fault." j-^qqk 
What rights, which are secured by this alleged contract, are invaded *• 
by the aots of the legislature? Is it the right of property, or of privileges ? 
It is not the former, because the corporate body is hot deprived of the least 
portion of its property. If it be the personal privileges of the corporators 
tb^t are attached, these must be either a common and universal privilege, 
such as the right of suffrage, for -interrupting the exercise of which an 
action would, lie \ or they must be monopolies and exclusive privileges, 
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which are always nabject to be regulated and modified by the supreme power 
of the state. Where a private proprietary interest is coapled with the exer- 
cise of political power, or a public trust, the charters of corporations have 
frequently been amended by legislative authority. Chray v. Portland Banky 3 
Mass. 364; Commonwealth y. Bird^ 12 Ibid. 443. In charters creating artificial 
persons, for purposes exclusively private, and not interfering with the com- 
mon rights of the citizens, it may be admitted, that the legislature cannot 
interfere to amend, without the consent of the grantees. The grant of such 
a 4;harter might, perhaps, be considered as analogous to a contract between 
the state and private individuals, affecting their private rights, and might 
thus be regarded as within the spirit of the constitutional prohibition. But 
this ..charter is merely a mode of exercising one of the great powers of civil 
government. Its amendment, or even repeal, can no more be considered as 
the breach of a contract, than the amendment or repeal of any other law. 
*6061 ^"^^ repeal or amendment is an ordinary act of public '^legislation, 
^ and not an act impairing the obligation of a contract between the 
government and private citizens, under which personal immunities or pro- 
prietary interests are vested in them. 

The AUorney- Oeneral, on the same side, stated, that the only question 
properly before court was, whether the several acts of the legislature of 
New Hampshire, mentioned in the special verdict, are repiignant to that 
chiuse of the constitution of the United States, which provides, that no state 
shall " pass any bill of attainder, ex poet fado law, or law impairing the 
obligation of contracts ?" 

Beside its intrinsic difficulty, the extreme delicacy of this question is 
evinced by the sentiments expressed by the court, whenever it has been 
called to act on such a question. CcUder v. Bull, 3 DalL 392, 804, 395 ; 
Fletcher v. Peck, 6 Cranch 87 ; New Jersey v. Wilson, 7 Ibid. 164 ; Terrett v. 
Taylor, 9 Ibid, 43. In the case of Pletc/ier v. Peck, the court says, " The 
question whether a law be void for its repugnancy to the constitution, is, at 
all times, a question of much delicacy, which ought seldom, if ever, to be 
decided in^the affirmative, in a doubtful case. The court, when impell^ by 
duty to render suctl a judgment, would be unworthy of its station, could it 
be unmindful of the solemn obligation which that station imposes. But it 
is not on slight implication, and vague conjecture, that the legislature is to 
be pronounced to have transcended its powers, and its acts are to be consid- 
ered as void. Tlie opposition between the constitution and the law should 
*A071 ^^ ^"^^ *that the judge feels a clear and strong conviction of their 

•^incompatibility with each other." 6 Cranch 128. In Calder v. Bull, 
3 Dall. 395, Mr. Justice Cbasb expressed himself with his usual emphatic 
energy, and said, *'I will not decide any law to be void, but in a very clear 
case." It is, then, a very clear case, that these acts of New Hampshire are 
repugnant to the constitution of the United States ? 

1. Are they bills of attainder? The elementary writers iilform us, that 
an attainder is " the stain or corruption of the blood of the criminal capitally 
condemned." 4 Bl. Com. 380. True it is, that the Chief Justice says, in 
Fletcher v. Peck, 6 Cranch 138, that a bill of attainder may affect the life of 
an individual, or may confiscate his estate, o^ both. But the cause did not 
'turn upon this point, and the Chief JuiStice was not called upon to weigh, 
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with critioal aoearaoy, his expressions in this part of the case.. In England, 
most certainly, the first idea presented is that of cormption of blood, and 
consequent forfeiture of the entire property of the criminal, as the regular 
and inevitable consequences of a capital conviction at common law. Statutes 
sometimes pardon the attainder, and merely forfeit the estate ; but this for- 
feiture is always complete and entire. In the present cas^, however, it can- 
not be pretended, that any part of the estate of the trustees is forfeited, and, 
if a part, certainly not the whole. 

. 2. Are these acts " laws impairing the obligation ♦of contracts ?" r««Q« 
The mischiefs actually existing at the time the constitution was estab- *■ 
lished, and which were intended to be remedied by this prohibitory clause, 
will show the nature of the contracts contemplated by its authors. It was 
the inviolability of private contracts, and private rights acquired under them, 
which was intended to be protected ; (a) and not contracts which are, in 
their nature, matters of civil police, nor grants by a state, of power, and even 
property, to individuals, in trust to be administered for purposes merely 
public. ** The prohibitions not to make anything but gold and silver coin a 
tender in payment of debts, and not to pass any law impairing the obligation 
of contracts," says Mr, Justice Chase, ''were inserted to secure private 
rights." Caider-Y, Butt, 3 Dall. 390. The cases- determined in this court, 
illustrate the same construction of this clause of the constitution. Fletcher 
V. J^eek was a case where a state legislature attempted to revoke its grant, 
BO as to divest a beneficial estate in lands ; a vested estate; an actual con- 
veyance to individuals as their private property. 6 Cranch 87. In the case 
of Kew Jer^y r, WiisoHf there was an express contract, contained in a public 
treaty .of cession with the Indians, by which the privilege of perpetual 
exeihption from taxation was indelibly impressed upon the lands, and could 
not be taken away, without a violation of the public faith ♦solemnly . -^^^q 
pledged. 7 Cranch 164. T^ettv, Taylor was also a case of an ^ 
attempt: to divest an interest in lands actually vested under an act amount- 
ing to a contract. 9 Ibid. 43. In all those instances, the property was held 
by tha grantees, and those to whom they had conveyed, beneficially, and 
under the sanctiou'^f contracts, in the ordinary and popular signification of 
that term. But this is an attempt to extend its obvious and natural mean- 
ing, and to apply it, by a species of legal fiction, to a class of cases ..which 
have always been supposed to be within the control of the sovereign power. 
Charters to public corporations, for purposes of public policy, are necessarily 
subject to the legislative discretion, which may revoke or modify them, as 
the continually fluctuating exigencies of the society may require. Incorpo- 
rations for the purposes of education and other literary objects, in one age, 
or under one form of government, may become unfit for their ofiSice in '^^i- 
otber age, or under another government. ' 

This charter is said to be a contract between Doctor Wheelock and the 
King ;* a contract founded on a donation of private property by Doctor 
Wheelock. It is hence inferred, that it is a private. eleemosynary corporation ; 
and the right of visitation is said to be in the founder and heirs ; and that the 
state can have no right to interfere, because it is neither the founder of this 
charity, nor contributor to it. But if the basis of this argument is removed. 



(a) The Federalist, No. 44; 1 Tuckcr*s Bl Com. part 1, Appendix, 312. 
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wUat becomes of the siiperstnietiire ? The fact that Doctor Wheelock was 
•ftinl ^ contrihiitor, U not fotqid by the *s|)ecial venlict ; and not having 

^ been such, in truth, it cannot beathleil, nntler the agriHMuent to amend , 
the 8|K*cial verdict. The jury iind the charter, and that does not recite that 
the college was* a private foundation by Doctor Wheelock. Oh the contrary, 
the real state of the cascf is, that he wan the projector ; that he had a scliool, 
on his own plant-ation, for the education of Indians ; and through the assis- 
tance of others, had been employed for several years, in clothing, niamtain- 
ing and educating them. He solicited contributions, and ajipointetl others 
to solicit. At the foundation of the college, the institution was removed 
from his estate. The honors paid to him by the charter were the reward of 
past services, and of the boldness, as well as piety, of the project. The 
state has been a contributor of funds, ami this fact is. found. It is, tliens 
fore, not a private charity, but a public institution ; subject to be mo4lifie<l, 
altered and regulated by the supreme power of the state. 

''Dds charter is not a contract, within tiie true intent of the constitution. 
The acts of New Ilampshire, varying in some degr(»c the forms of the char- 
ter, do not impair the abligation of a conti*aet. In a case which is really one 
of contract, there is no dilhculty in ascertjiining who are the contracting 
parties. But here they cannot be fixed. Doctor Whei*lo<'k can *>nly be said 
to be a party, on the ground of his contributing funds, and thus being the 
founder and visitor. That ground being ivmoved, he ceases to in* i party 
to the contract. Are the other contributors, alluded to in the charter, and 
»«, ,1 enumerated *by l>elknap in his history of New Hampshire, are they 
^ contracting parties? They are not before the court; and even if 
they were, with whom (li<l they contract ? With the King of Great Britain? 
He, too, is not Ix^fore the court ; ami has declared, by his chanct>iior, in the 
case of the Aftornei/- Geaei'al v. 77te Clh/ of London (:i Hfo. <•. C. 171 ; I 
Ves. jr. 243), that he has no longer any c<mnei-tion w ilh thcs<» corporations 
in America. Has the state of New Hampshire taken his place? Neither is 
that state before the court, nor can it be, as a party, originally defendant. 
But suppose this to be a contract between the trustees, ami the ]H'oplc of 
New Hampshire. A contract is' always for the benefit and advantage of 
some person. This contract cannot be for the benefit of the trustees : it is 
for the use of the people. The cestui qiie ftse is always the contracting 
parly ; the trustee has nothing to do with stipulating the terms. The peo- 
ple then grant powers for their own use ; it is a contract with themselves ! 

But if the trustees are parties on one side, what <!(» they give, and 
what do they receive? They give their tim<' and lalmr. Every society has 
a right to the ser^'ices of its members, in places of public; trust and duty. 
A town appoints, under the authority of the state, an ovei-Hcer of the p(H>r, 
or of the highways. He gives, reluctantly, his la1>or and services ; he 
receives nothing in return, but the privilege of giving his labor, and services. 
Such appointments to oiKces of publi** trust have never b<»en considered 
♦n'>l **'^** contracts which the sovereign authority was not comj»etent to 

"^ rescind or modify. There can be no contract in which the party does 
not receive some personal, private, individual benefit. To make this charter 
a contract, and a private contract, there must l>e a private beneficial interest 
vested in the party, who pays the consideration. What is the private bene- 
jRcinl interest vested in the party, in the present case ? The right of appoint- 
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ing the president and professors of the coliego, and of establishing ordin- 
ances for its government, &c. J>ut to inakc these rights an interest whieh 
will csonstitute the end and ol»j<H;t of a contnict, the exercise of these riu^hts 
mdst be for the private individual advantage of the trustees. ]Ien% how- 
ever, so far from that being the fact, it is* hok'ly for the advantatje of t ho 
public ; for the interests of piety and learning. It was upon thcKt* prin('i]»i('s, 
that Lord Kentok determined, in the case of Weiiery. J'hundliftt/ I/oH/iifol, 
1 Peake 154, that the governor and members of the' coq»oration wore i^oai- 
petent witnesses, because tliey were trustees of a pablic charity, and hail no 
private personal interest. It is not meant to deny, that m(»re fight, a fran- 
chise, an incorporeal hereditament, may be the subject of a contract ; 'but 
it must always be a direct, individual, beneficial interest to the party who 
takes that right. The rights of municipal corporators are of this nature. 
The right of suffrage, there, belongs beneficially to the individual elector, 
and is to be exercised for his own exclusive advantage. It is in relation to 
these town ♦coqwrationg, that Lord Kexyox speaks, when he f^ays, r*.. ,., 
that the king cannot force a new charter u))on them. Hex v. /Vm- ^ 
f/iore, 3 T. R. 244. This principle is establ'shed for the benotit of all th<j 
corporators. It is accompanied by another principle, without which it wotild 
liever have been adopted ; the power of proposing amendments, at the desire 
of those for whose benefit the charter was granted. These two princi)>les 
work together for the good of the whole. By the one, these municipal cor- 
porations are saved from the tyranny of the crown ; and by the other, they 
are preserved from the infinite perpetuity of inveterate errors. But in the 
present case, there is no nimilar qualification of the immutability of the 
charter, which is contended for in the argument on the other side. But in 
truth, neither the original principle, nor its qualification, apply to this case ; 
for there is here no such beneficial interest and individual property as are 
enjoyed by town corporators. 

S, But even admitting it to be a case of contract, its obligation' is not 
impaired by these legislative acts. What vested right has been divested ? 
None ! The former trustees are continued. It is true, that new trustees are 
add^d, but this affords no reasonable ground of complaint. The privileges 
of the House of Lords, in England, are not impaired by the introduction of 
new members. The old corporation is not abolished, for the foundation, as 
now regulated, is substantially the same. It is identical in all its essential 
constituent parts, and all its former rights are ^preserved and con- r«g|^ 
firmed. See Mayor of Colchester v. Seaber^ 8 Burr. 1888. The "• 
change of name does not change its original rights find franchises. 1 Saund. 
344, n. 1 ; lAittreVe Case, 4 Co. 87. By the revolution which separatbd this 
country from the British empire, all the powers of the British government 
devolved on the states. The legislaturo of New Hampshire then became 
clothed with all the powers, both of the king and parliament, over these 
public institutions. On whom, then, did the title to the property of this 
college fall ? If, before |he revolution, it was beneficially vested in any 
private individuals, or corporate body, I do not contend, that the revolution 
divested it, and gave it to the state. But it was not before vested bene- 
ficially in the trustees. The use unquestionably belonged to the people ^f 
New Hampshire, who were the cestuls que trtist, • The legal estate was, in- 
deed, vested in the trustees, before the revolution, by virtue of the royal 
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charter of 1769. But that charter was destroyed by the revolation {AUat' 
ney-Oentrcd v. City of London, 3 Bro. 0. C. 171 ; Sv c. 1 Ves. jr. 148), and 
the legal estate, of course, f eU upon those who held the equitable estate— 
upon the people. If those who were trustees carried on the duties of 
the trust, after the revolution, it must have been subject to the power of the 
people. If it be said, that the state gave its implied assent to the terms of 
the old charter, then it must be subject to all the terms on which it was 
granted ; and among these, to the oath of allegiance to the king. But if, 
^1 to avoid *this concession, it be said, that the charter must have been 
-* so far modified as to adapt it to the character of the new government, 
and to the change in our civil institutions ; that is precisely what we con- 
tend for. These civil institutions must be modified^ and adapted to the 
mutations of society and manners. They belong to the people, are estab- 
Ibhed for their benefit, and ought to be subject to their authority. 

JSqpkinson, in reply, insisted, that the whole argument on the other side 
proceeded on an assumption which was not warranted, and could not be 
maintained. The corporation created by this charter is called a public cor- 
poration ; its members are said to be public officers, and agents of govern- 
ment. They were officers of the king, it is said, before the revolution, and 
they are officers of the state since. But upon what authority is all this 
taken ? What is the acknowledged principle, which decides thus of this 
corporation ? Where are the cases in which such a dcA^trine has ever pre- 
vailed ? No -case, no book of authority, has been, or can be, cited to this 
purpose. Every writer on the law of corporations, aU the cases in law and 
equity, instruct us, that colleges are regarded in law as private eleemosynary 
corporations, especially, colleges founded, a^i this was, by a. private founder. 
If this settled principle be not overthrown, there is no foundation for the 
defendant's argument. We contend, that this barter is a contract between 
the government and the members of the corporation created by it. It is a 
contract, because it is a grant of valuable rights and privileges ; and every 
*616l ff^^^ implies *a contract not to resume the thing granted. Public 
-* offices are not created by contract or by charter ; they are provided 
for by general laws. Judges and magislrates do not hold their offices under 
charters ; these offices are created by public laws, for public political pur- 
poses, and filled by appointments made in the exercise of political power. 
There is nothing like this in the origin of the powers of the plaintiffs. Nor 
is there, in their duties, any more than in their origin, anything whicH likens 
them to public political agents. Their duties arcf such as they themselves 
have chosen to assume, in relation to a fund created by private benefaction, 
for charitable uses. These duties relate to the instructiiyi of youth ; but 
instructors of youth are not public officers. 

The argument on the other side, if it proves anything, will prove that 
p)x>fc8sors, masters, preceptors and tutors, are all political persons and pub- 
lic officers ;.and that all education is necessarily and exclusively the busi- 
ness of the state.' The 'bonfntation o{ such an argument lies in stating it. 

* This appears to be the preyailing idea of they can, in conscience, malce use of these state 

the present day : the people are taxed for the institutions, or not What would have beec 

support of state schooto, and the payment of thought of this hi 1819? 
state school-masters, as state officera, whether . 
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The tnwtees of tuis college perform no dntiesy and have no reeponaibilit y in 
any way oonnected with the oivii government of the state. They derive no 
compensation for their services from the public treasury. They are the 
grataitoos administratorB of a private boanty ; the trustees of a literary 
establishment, standing, in contemplation of law, on the same foundation as 
hospitals and other diarities. It is true, that a college, in a popular sense, is 
a pnblic institution, because its uses are public, and its benefits may be 
enjoyed by all who choose to enjoy them. *Bnt in a legal and tech- r«gi ^ 
nical sense, they are not public institutions^ but private charities. ^ 
Corporations may, therefore, be very well said to be for public use, of which 
the property and privileges are yet private. Indeed, there may be supposed 
to be an ultimate reference to the public good, in granting all charters of 
incorporation ; but this does not change the property from private to public. 
If the property of this corporation be public property, that is, property 
belonging to the state, when did it become so ? It was once private property; 
when was it surrendered to the public? The object in obtaining the char- 
ter, was not, surely, to transfer the property to the public, but to secure it 
for ever in the hinds of those with whom the original owners saw fit to 
intrust it. Whence then, that right of ownership and control over this pro- 
perty, which the legislature of New Hampshire has undertaken to exercise ? 
The distinction between public, political or civil corporations, and corpora- 
tions for the distribution of private charity, is fully explained, and broadly 
marked, in the cases which have been cited, and to which no answer has 
been given. The hospital of Pennsylvania is quite as much a public corpo- 
ration, as this college. It has great funds, most wisely and beneficently 
adqiinistered.. Is it to be supposed, that the legislature might rightful^ 
lay its hands on this institution, violate its charter, and 'direct its funds to 
any purpose which its pleasure might prescribe ? 

The property of this college was private property, before the charter ; 
and the charter has wrought no change in the nature or title of this property. 
The school had existed as a charity school, *f or years before the char- r^A^^ 
ter was granted. During this time, it was manifestly a private *- 
charity. The case cited from Atkyns, shows, that a charter does not make 
a charity more public, but only more permanent.  Before he accepted the 
charter, the founder of this college possessed an absolute right to the pro- 
perty with which it was endowed, and also the right flowing from that, of 
administering and applying it to the purposes of the charity by him estab- 
lished. By taking the <diarter, he assented, that the right to the property, 
and the power. of administering it, should go to the corporation of which 
he and others were members. . The beneficial purpose to which the property 
wsM to be used, was the consideration on the part of the government for 
granting the charter. The perpetuity which it was calculated to give to. the 
charity, was the founder's inducement to solicit it. By this charter, the 
public faith is solemnly pledged, that the arrangement thus made shall be 
perpetuaL In consideration that the founder would devotb his property to 
the purposes beneficial to the public, the government has solemnly cove- 
nanted with him, to seci^re the administration of that property in the hands of 
trustees appointed in the charter. And yet the argment nqw is, that because 
he so devoted his property to uses beneficial to ^he public, the government 
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may, for that reason, assume the control of it, and take it out of those hands 
to which it was couiided by the charter. In other words, because the 
touLder has strictly jjcrformud the contract on his part, the government, on 
its |»art, is at liberty to violate it. This argument is equally unsound in 
4. . .^1 morality and in law. *The founder pro|>oscd to appropriate his pro- 

^ perty, :ind to render his services, upon condition of receiving a char- 
ter which should secure to him and his associates certain privileges and 
immunities, lie undertook the discharge of certain duties, in consideration 
of obtaining certain rights. There are rights and duties on both sides. On 
the part of the founder, there is the duty of appropriating the property, and 
of rendering the services imposed on him by the charter, and the right of 
having secured^o him and his associates the administration of the charity, 
according to the terms of the charter, for ever. On the part of the govern- 
ment, there is the duty of maintaining ^nd protecting all the rights and 
privileges conferred by the charter, and the right of insistmg on the compli- 
ance of the trustees with the obligations undertaken b}' them, and of enforc- 
ing that compliance by all diie and I'egular means. There is a plain, mani- 
fest, reasonable stipulation, mixed up of rights and duties, which cannot be 
separated but by the hand of injustice and violence. Yet the attempt now 
is, to break the mutuality of this stipulation ; to hold the founder's property, 
and yet take away that which was given him as the consideration upon 
which he parted with his property. The charter was a grant of valuable 
powers and privileges. The state now claims the right of revoking this 
grant, without restoring the consideration which it received for makmg 
the grant. Such a pretence may suit despotic power. It may succeed, where 
the authority of the legislature is limited by no rule, and bounded only by 
*620l ^^ ^^^' ^^ °^^^ prevail in those systems in which injustioe is *not 

-' always unlawful, and where neither the fundamental constitution of 
the government sets any limits to power, nor any just sentiment or moral 
feeling affords a practical restraint against a power which in its theory is 
unlimited. But it cannot prevail in the United States, where power is res- 
trained by constitutional barriers, and where no legislature is, even in theory,* 
invested with all sovereign powers. Snppose, Dr. Wheelock had chosen to 
establish and perpetuate this charity, by his last will, or by a deed, ip which 
he had given the property, appointed the trustees, provided for their succes- 
sion, and prescribed their duties. Could the legislature of New Hampshire 
have broken in upon this gift, changed its parties, assumed the appointment 
of the trustees, abolished its stipulations and regulations^ or imposed others? 
Tills will hardly be pretended, even in this bold and hardy argument — ^and 
why not ? Because the gift, with all its restrictions a^d provisions, would 
be under the general and implied protection of the law. How is it, in our 
case ? Why,. in addition to the general and implied protection afforded to 
all rights and all property, it has an express, specific, covenanted assurance 
of protc^ction and inviolability, given on good and sufficient considerations, 
in the usual manner of contracts between individuals. There can be no doubt 
that, in contemplation of law, a charter, such as this, is a contract. It takes 
effect only with the assent of those to whom it is granted. Laws enjoin duties, 
without or against the wUl of those who are to perform them. But the 
*6^11 ^^'^^^'^ ^^ ^^^ trustees, under this charter, are binding upon them *only 

^ because they have accepted the charter, and assented to its terms. 
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Bat taking thb to bo a contract, the argument of the defendant is, tbat 
it ift iiot Bucii a coutnict as the constitution of the UuUcmI States prtitectH. 
But why not ? The constitution sjK^aks of contracts, and otij^ht to* inchide 
ail contracts for\i»rojKTty or vahiable priviU»ges. Tliort^ is no <listin(*tion or 
discrimination nlade by the constitution itself, which will exclude this ense 
from its inx>tcction. The decisions Miiich have already been raude iu this 
court are a complete answer to the defendant's argument. 

ITie attorney-general has insistt^d, that Dr. Wheclock was not the founder 
of tliis college; chat oth(*r donors have better title to that character ; .'ind, that 
(Jlerefore, the plaintiff 's ar<runient, so far as it rests on the supposed fact of 
Dr. Wheelock's being the founder, fails. The first answ(>r to this is, that 
the charter declares l>r. Wheelock to be the founder in ex])r<*ss terms. It 
also n^cites facts, which wouM show htm to- be the fonndtT, and on which 
the law would invest him M'ith that diameter, if the charter itself had not 
declared him so. But if all this were otherwise, it would not help the defen- 
dant's argument. The foundation was still private ; and M'hether Dr. 
Wheelock, or Lord Drirtniouth, or any other person, possessed tlic greatest 
share of merit in establishin!r the croilege, the result is the snnu*, so far as it 
bears on the pr<^»nt question. Whoever was founder, the visitatorial power 
was assigned to the trustee^?, by the charter, and it, therefore, is of no import- 
ance whether the founder was one individual or another. It ♦is nar- i*j..^o 
rowing the ground of our argument to supiwse, that we rest it on the '- 
particular facts of Dr. Wheelock's being founder ; although the fad is fully 
established by the charter itself. Our argument is, that this is a ]>rivate 
corporation ; that the founder of the charity, before the charter, liad a 
right of visiting and governhig it, a right growing out of the j»r«>perty of 
the endowment ; that by the charter, this visitatorial ]»ower is vested in the 
trustees, as assignees of the founder ; and that it is a ]>rivilege, right and 
immunity, originally springing from property, and which the law regards 
and protects, as much a^ it regards and protects property and ])rivil(>ge8 
of any other description. By the charter, all proper powers of govern- 
ment are given to the trustees, and tnis makes them visitors ; and from 
the time of the acceptance of the charter, no visitatorial power remained 
in the founder or his heirs. This is the clear doctrine of the case of Green 
v. jKtrt A<?«ybrf A, which has been cited, and which is supported by all the other 
cases. Indeed, we need not stop here in the argument. We might go fur- 
ther, and contend, that if there were no private founder, the trustees would 
pass the visitatorial poWer. Where there are charters, vesting the usual and 
proper powers of government in the trustees, they thereby become the visi- 
tors, and the founder retains no visitatorial power, aUhough that founder 
be the king. 2 Ves. 328 ; 1 Ibid. 78. Even, then, 'if this college had ori- 
ginated with the government, and been founded by it ; still, if the govern- 
ment bad given a charter to ^trustees, and conferred on them the r^«o„ 
powers of visitation and control, which this charter contains, it would ^ 
by no means follow, that the government might revoke the grant, merely 
because it had itself established the institution. Such would not be the 
legal consequence. If the grant be of privileges and immunities, which are 
to be esteemed objects of value, it cannot be revoked. But this case is much 
stronger than that. Nothing is plainer than that Dr. Wheelock, from the 
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recitals of this charter, was the foudder of that instit&tioii. It is tnie, that 
others contributed ; but it is to be remembered, that they ooutribated to Dr. 
Wheelock, and to the funds while under his private administration and con- 
trol, and before the idea of a charter had been suggested. These oontribu^ 
tions were obtained on his solicitation, and confided to his trust. 

If we have satisfied the court that this charter must be regarded as a 
contract, and such a contract as is protected by the constitution of the. Uni- 
ted States, it will hardly be seriously denied,, that the acts of the legis- 
lature of New Hampshire impair this contract. They impair the rights 
of the corporation as an aggregate body, and the rights and privileges of 
individual members. .New duties are imposed on the corporation ; the 
funds are directed to new purposes ; a controlling power over all the pro- 
ceedings of the trustees, is vested in a board of overseers unknown to the 
charter. Nine new trustees are added to the original number, in direct 
hostility with the provision of the charter. There are radical and esser 
4,^241 ^^^ alterations, '*which go to alter the whole organizatimi and fram« 
''. ^ of the corporation. 

If we are right in the view which we have taken of this case, the result 
is, that before, and at the time of, the granting of this charter, Dr. Wheelock 
had a legal interest in the funds with which the institution was founded ; 
that he made a contract with the then existing government of the state, iu 
relation to that interest, by which he devoted to uses beneficial to the public, 
the funds which he had collected, in consideration of the stipulations and 
covenants, on the part of 'the government, contained in the charter ; and that 
these stipulations are violated, and the contract impaired, by the acts of the 
legislature of New Hampshire. 

February 2d, 1819. X'he opinion of the court was delivered by Mabshall, 
Ch. J. — This is an action of trover, brought by the Trustees of Dartmouth 
College against William H. Woodward, in the state court of New Hampshire, 
for the book of records, corporate sea], and other corporate property, to 
which the plaintiffs allege themselves to be entitled. A special verdict, after 
setting out the rights of the parties, finds for the defendant, if certain acts 
of the legislature of New Hampshire, passed on the 27th of June, and on 
the 18th of December 1816, be valid, and binding on the trustees, without 
their assent, and not repugnant to the constitution of the United States ; 
'*'625'l ^^^^^'^^^®> it finds for the plaintiffs. *The superior court of judicature 
-* of New Hampshire rendered a judgment upon this verdict for the 
defendant, which judgment has been brought before this court by writ of 
error. The single question now to be considered is, do the acts to which the 
verdict refers violate the constitution of the United States ? 

This court can be insensible neither to the magnitude nor delicacy of this 
question. The validity of a legislative act is to be examined ; and Uiq opin- 
ion of the highest law tribunal of a state is to be revised — an opinion which 
carries with it intrinsic evidence of the diligence, of the ability, and the 
integrity, with which it was formed. On more than one occasion, this court 
has expressed the cautious- circumspection with which it approaches the con- 
sidej-ation of such questions ; and has declared, that in no doubtful case, 
would it pronounce a legislative act to be contrary to the constitution. But 
the American people have said, in the constitution of the United States, that 
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DO state shall pass any bill of attainder, ex post facto law, or law impairiiig 
the obligation of contracts." In the same instrument, they have also said, 
'< that the judicial power shall extend to all cases in law and equity arising 
under 'the constitution." On the judges of this court, then, is impoHed the 
high and solemn duty of protecting, from even legislative violation, those 
contracts which the constitution of our. count ryiias placed beyond legislative 
control ; and, however irksome the task may be, this is a duty from which 
we dare not shrink. 

*The title of the plaintiffs originates in a charter dated the 13th rmaoa 
day of December, in the year 1769, incorporating twelve persons *■ 
therein mentioned, by the name of '* The Trustees of. Dartmouth College," 
granting to them and their successors the usual corporate privileges and 
powera, and authorizing the trastees, whonire to govern the college, to fill 
up all vacancies which may be created in their own body. 

The defendant claims under three acts of the legislature of New Hamp- 
shire, the most material of which W4is passed on the 27th of June 1816, and 
is entitled, " an act to amend the charter, and enlarge and improve the cor- 
poratioii of Dartmouth College." Among other alterations in the charter, 
this act increases the number of trustees to twenty-one, gives the appoint- 
ment of the additional members to the executive of the state, and creates a 
board of overseers, with power to inspect and control the most important 
acts of the trustees. This board consists of twenty-five persons. The 
president of the senate, the speaker of the house of representatives, of New 
Hampshire, and the governor and lieutenant-governor of Vermont, for the 
time being, are to be members ex officio. The board is to be completed by 
the governor and council of New Hampshire, who are also empowered to fill 
all vacancies. which may occur. The acts of the 18th and 26 tb of December 
are supplemental to that of the 27th of June, and are principally intended to 
carry that act into effect. The majority of the trustees of the college have 
refused to accept this amended charter, and have *brought this suit r«AO'y 
for the corporate property. Which is in possession of a person holding ^ 
by virtue of the acts which have been stated. 

It can require no argument to prove, that the circumstances of this case 
constitute a contract. An application is made to the crown for a charter to 
incorporate a religious and literary institution. In. the application, it is 
stated, that large contributions have been made for the object, which will be 
conferred on the corporation, as soon as it shall be created. The charter is 
granted, and on its faith the property is conveyed. Surely, in this trans- 
action every ingredient of a complete and legitimate conti*act is to be found. 
The points for consideration are, 1. Is this contract protected by the con- 
stitution of the United States *? 2. Is it impaired by the acts under which 
the defendant holds ? 

1. On the first point, is has been argued, that the word "contract," in its 
broadest sense, would comprehend the political relations between the govern- 
ment and its citizens, would extend to offices held within a state, for state 
purposes, and to many of those laws concerning civil institutions, which must 
change with circumstances, and be modified by ordinary legislation ; which 
deeply concern the public, and which, to preserve good government, the 
public judgment must control. That even marriage is a contract, and its 
obligations are affected by the laws respecting divorces. That the clauFe 
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in the constitution, if construed in its greatest latitude, *would prohibit 
these Iaw8. Taken in its broad, unlimited sense, the clause would be 
an unprofitable and vexatious interference with the internal concerns of a 
state, would unnecessarily and unwisely embarrass its legislation, and render 
immutable those civil institutions, which are established for purposes ot in- 
ternal government, and which, to subserve those purposes, ought to vary 
with varying circumstances. That as the framers of the constitution could 
never have intended to insert in that instrument, a provision so unnecessary, 
80 mischievous, and so repugnant to its general spirit, the term " contract " 
mujit be understood in a more limited sense. That it must be undcrstooil as 
intended to guard against a power, of at least doubtful utility, the abuse of 
which had been extensively felt ; and to restrain the legislature in future 
from violating the right to property. That, anterior to the formation of the 
constitution, a course of legislation had prevailed in many, if not in all, of 
the states, which weakened the confidence of man in man, and embarrassed 
all transactions between individuals, by dispensing with a faithful perform- 
ance of engagements. To correct this mischief, by restraining the power 
whifcli produced it, the state legislatures were forbidden ".to pass any law 
impairing the obligation of contracts,*' that is, of contracts respecting pro- 
perty, under which some individual could claim a right to something bene- 
ficial to himself ; and tliat, since the clause in the constitution must in con- 
struction receive some limitation, it may be confined, and ought to be 
♦6291 ^*^"^"^*^^> ^^ cases of this *description ; to cases within the mischief it 
'• was intended to remedy. 

Tl;o general correctness of these observations cannot be controverted. 
That the framers of the constitution did not intend to restrain the states in 
the regulation of their oivil institutions, adopted for internal govennnent, and 
that the instrument-they have given us, is not to be so construed, may bo 
admitted. The provision of the constitution never has been understood to 
embrace other contracts, than those which respect property, or some object 
of value, and confer rights which may be asserted in a court of justice. It 
never has been understood to restrict the general right of the legislature to 
legislate on the subject of divorces.* Those acts enable some tribunals, not 
to impair a marriage contract, but to liberate one of the parties, becauat it 
has been broken by the! other. When any state legislature shall pass an act 
annulling all mari-iage contracts, or allowing either party to annul it, with- 
out the consent of the other, it will be time enough to inquire, whether such 
an act be constitutional. 

The parties in this case differ less on general principles, less on the true 
construction of the constitution in the abstract, than on the application of 
those principles to this case, and oii the true construction of the charter of 
1769. This is the point on which the cause essentially depends. If the act 
of incorporation be a grant of political power, if it create a civil institution, 
to be employed in the adniinistration of the government, or if the funds of 
♦ttSOl ^^^ f'Ollege be *public property, or if the state of New Hampshire, as 
-* a government, be alone interested in its transactions, the subject is 
one in which the legislature of the state may act according to its own judg- 

1 Soe Newton v. CkMmnuasioners, 100 U. 8. 667. 
« Surr V. llamilton, 1 Deady 2tt8. 
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ment, nnrcst rained by any limitation of its power imposed by the constitu- 
tion of the United States. 

But if this be a private eleemosynary institution, endowed with a capa- 
city to take projXTty, for objects nnconnected with government, wIioho 
funds are bestowed by individuals, on the faith of the.charter ; if the donors 
have stipulated for the future disposition and management of those funds, 
in the manner prescribed by themselves ; there may be more difficulty in 
the case, altliough neither the persons who hav-e made these stipidations, nor 
those for whose benefit they were made, should bo parties to the cause. 
Those who are no longer interested in the property, may yet retain such an 
interest in the preservation of their own arrangements, as to have a right to 
insist, that those arrangements shall be held sacred. Or, if they have them- 
selves disappeared, it becomes a subject of serious aud^ anxious inqniiy, 
whether those whom they have legally empowered to represent them for 
ever, may not assert all the rights which they possessed, while in being ; 
whether, if they be without personal representatives, who may feel injured 
by a violation of the compact, the trustees be not so corai)letely their repre- 
sentatives, in the eye of the law, as to stand in their place, not only aft 
respects the government of the college, but also as respects the maintenance 
of the college charter. It becomes then the dtity of the court, most 
Seriously to examine this charter, and to ascertain its true char- r^^». 
acter. I odl 

From the instrument itself, it appears, that about the year 1754, the Rev. 
Eleazer Wheelock established, at his own expense, and on his own estate, a 
charity school for the instruction of Indians in the Christian religion. The 
success of this institution inspired him with the design of soliciting contri- 
butions in England, for carrying on and extending his undertaking. In this 
pious work, he employed the Rev. Nathaniel Whitaker, who, by virtue of a 
power of attorney from Dr. Wheelock, appointed the Earl of Dartmouth 
and others, trustees of the money, which had been, and should be, con- 
tributed ; which appointment Dr. Wheelock confirmed by a deed of trust, 
authorizing the trustees to fix on a site for the college. They determined 
to establish the school on Connecticut river, in the western part of New 
Hampshire; that situation being supposed favorable for carrying on the 
original design among the Indians, and also for promoting learning among 
the English ; and the proprietors in the neighborhood having made 
large offers of land, on condition, that the college should there be placed. 
Dr. Wheelock then applied to the crown for an act of incorporation ; and 
represented the expediency of appointing those whom he had, by his last 
will, named as trustees in America, to be members of the proposed corpora- 
tion. ** In consideration of the premises," '* for the education and instruc- 
tion of the youth of the Indian tribes,'* &c., ''and also of English youth, and 
any others,'* the charter was granted, and. the trustees of Dartmouth Col- 
lege were, by that name, created a body *corporate, with power, for r^^^^ 
the use of the said college, to acquire real and personal property, and l- 
to pay the president, tutors and other officers of the college, such salaries as 
they shall allow. ' 

Tlie charter proceeds to appoint Eleazer Wheelock, '' the founder of said 
college," president thereof, with power, by his last will, to appoint a succes- 
sor, who is to continue in office, until disapproved by the trustees. In case 
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of vacancy^ the truttees may appoint a president, and in ease of the oeasing 
of a president, the senior professor or tutor, being one of the trastees, shall 
exercise the offioe, until an appointinent shall be made. The trustees have 
power to appoint and displace professors, tutors and other officers, and to 
supply any vacancies which may be created in their own body, by death, 
resignation, removal or disability ; and also to make orders, ordinances and 
laws for the government of the college, the same not being repugnant to the 
laws of Great Britiun, or of New Hampshire, and not excluding any person 
on account of his speculative sentiments in religion, or his being of a religious 
profession difEerent from that of the* trustees. This Charter was accepted, 
and the property, both real and personal, which had been contributed for 
the benefit of the college, was conveyed to, and vested in, the corporate 
body. 

From this brief review of the most essential parts of the charter, it is ap- 
parent, that the funds of the college consisted entirely of private donations. 
It is, perhaps, not very important, who weire the donors, llie probability 
is, that the Earl of Dartmouth, and the other trustees in England, were, in 
^ ^ fact, the largest *oontributor8. Yet the legal conclusion, from the 
^ facts recited in the charter, would probably be, that Dr. Wheelock 
was the founder of the college. The origin of the institution was, undoubt- 
edly, the Indian charity school, established by Dr. Wheelock, at his own ex- 
pense. It was at his instance, and to enlarge this school, that contributions 
were solicited in England. The person soliciting these contributions was 
his agent ; and the trustees, who received the money, were appointed by, 
and act under,' his authority. It is not too much to say, that the f ands were 
obtained by him, in trust, to be applied by him to the purposes of his 
enlarged school The cl- arter of incorporation was granted at his instance. 
The persons named by him, in his last will, as the .trustees of his charity- 
scbool, compose a part of the corporation^ and he is declared to be the 
founder of the college, and its president for life. Were the inquiry material, 
we should feel some hesitation in saying, that Dr. Wheelock was not, in law, 
to be considered as the founder (1 Bl. Com. 481) of this institution, and as 
possessing all the rights appertaining to that character. But be this as it 
may, Dartmouth College is really endowed by private individuals, who have 
bestowed their f ands for the propagation of the Christian religion among hhe 
Indians, and for the promotion of piety and learning generally. From these 
funds, the* salaries of the tutors are drawn ; and these salaries lessen tlue ex- 
^1 pense of education to the students. It *is then an eleemosynary (1 Bl. 
^ Com. 471), and so far as respects its funds, a private corporation. 

Do its objects stamp on it a different character ? Are the trustees and 
professors public officers, invested with any portion of political power, par- 
taking in any degree in the administration of civil government, and per- 
forming duties which flow from the sovereign authority ? That education 
is an object of national concern, and a proper subject of legislation, all admit. 
That there may be an institution, founded by government, and placed 
entirely under its immediate control, the officers of which would be public 
officers, amenable exclusively to goverament, none will deny. But is Dart- 
mouth College such an institution ? Is education altogether in the hands of 
government ? Does ev.ery teacher of youth become a public officer, and do 
donations for the purpose of education necessarily become public property, 
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so far that the will of the legislature, not the will of the donor, becomes the 
law of the donation ? These questions are of serious moment to society, and 
deserve to be well considered. - 

Doctor Wheelock, as the keeper of his charity-school, instructing the In- 
dians in the art of reading, and in our holy religion ; sustaining them at his 
own expense, and on the voluntary contributions of the charitable, could 
scarcely be considered as a public officer, exercising any portion of those 
duties which belong to government ; nor could the legislature have pj^qb: 
•supposed, that his private funds, or those given by others, were sub- ^ 
ject to legislative msmagement, because they were applied to the purposes 
of education. When, afterwards, his school was enlarged, and the liberal 
contributions made in England, and in America, enabled him to extend- his 
care to the education of the youth of his own country, no change was 
wrought in his own character, or in the nature of his duties. Had he em- 
ployed assistant-tutors with the funds contributed by others, or had the 
trustees in England established a school, with Dr. Wheelock at its head, and 
paid salaries to him and his asBistants, they would still have been private 
tutors ; and the fact, that they were employed in the education of youth, 
could not have converted them into public officers, concerned in the admin- 
istration of public duties, or have given the legislature a right to interfere 
in the management of the fund. The trustees, in whose care that fund was 
placed by the contributors, would have been permitted to execute their trust, 
uncontrolled by legislative authority. 

Whence, then, can be derived the idea, that Dartmouth College has 
become a public institution, and its trustees public officers, exercising powera 
conferred by the public for public objects ? Not from the source whence its 
funds were drawn ; for its foundation is purely private and eleemosynary — not 
from the application of those funds ; for money may be given for education, 
and the persons receiving it do not, by being employed in the education of 
youth, become members of the civil government. Is it from *the r+gog 
act of incorporation ? Let this subject be considered. *■ 

A cofporatidn is an artificial being, invisible, intangible, and existing 
only in contemplation of law. Being the mere creature of law, it possesses 
only those properties which the charter of its creation confers upon it, either 
expressly, or as incidental to its very existence. These are such as are sup- 
posed best calculated to effect the object for which it was created. Among 
the most important are immortality, and, if the expression may be allowed, 
individuality ; properties, by which a perpetual succession of many persons 
are considered as the same, and may act as a single individual, Tliey enable 
a corporation to manage its own affairs, and to hold property, without the 
perplexing intricacies, the hazardous and endless necessity, of perpetual con- 
veyances for the purpose of transmitting it from hand to hand. It is chiefly 
for the purpose of clothing bodies of men, in succession, with these qualities 
and capacities, that corporations were invented, and are in use. By these 
means, a perpetual succession of individuals are capable of acting for. the 
promotion of the particular object, like one immortal being. But this being^ 
does not Khare in the civil government of the country, unless that be the 
purpose for which it was created. Its immortality no more confers on k 
political power, or a political character, than immortality would confer such 
power or character on a natural person. It is no more a state instrument, 
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tnan a natural person exerciaing the same powers would oe. If, then, a 
♦6371 '^^^'^'^^ person, employed *by individaals in the education of youth, 

■' or for the government of a seminary in which youth is educated, 
would not become a public officer, or be considered as a member of the civil 
government, how^is it, that this artificial being, created by law, for the pur- 
pose of being employed by the same individuals, for the same purposes, 
should become a part of the civil government of the country ? Is it because 
its existence, its capacities, its powers, are given by law ? Because the gov- 
ernment has given it the power to take and to hold property, in a particular 
form,' and for particular purposes, has the government a consequent right 
substantially to . change that f ormi, or to vary the purposes to which the 
property is to be applied ? Thi^ principle has never been asserted or recog- 
nised, and is supported by no authority. Can it derive aid^rom reason ? 

The objects for which a corporation is created are universally such as the 
government wishes to promote. They are deemed beneficial to the country ; 
and this benefit consitutes the consideration, and in most cases, the sole con^ 
sideration of the grant. In most eleemosynary institutions, the object would 
be difficult, perhaps unattainable, without the aid Of a charter of incorpora- 
tion. Charitable or public-spirited individuals, desirous of making perm^tnent 
appropriations for charitable or other useful purposes, find it impossible to 
effect their design securely and certainly, without an incorporating act. 
They apply to the government, state their beneficent object, and offer to 
♦fiSRl *^^*^®® ^^® money necessary for its accomplishment, *provided the 
' governnient will confer on the instrument which is to execute their 
designs the capacity to execute them. The proposition is considered and 
approved. The benefit to the public is considered as an ample compensation 
for the faculty it confers, and the corporation is created. If the advantages 
to the public constitute a full compensation for the faculty it gives, there 
can be no reason for exacting a further compensation, by claiming a right 
to exercise over this artificial being, a power which changes its nature, and 
touches the- fund, for the security and application of which it was created. 
There can be no reason for implying in a charter, given for a valuable con- 
sideration, a power which is not only not expressed, but is in direct contra- 
diction to its express stipulations. 

From the fact, then, that a charter of incorporation has been granted, 
nothing can be inferred, which changes the character of the institution, or 
transfers to the government any new power over it. The character of civil 
institutions does not grow out of their incorporation, but out of the manner 
in which they are formed, and the objects for which they are created. The 
right to change them is not founded on their being incorporated, but on 
their being the instruments of government, created for its purposes. The 
same institutions, created for the same objects, though not incorporated, 
would be public institutions, and, of course, be controllable by the legisla- 
ture. The incorporating act neither gives nor prevents this control. Neither, 
♦6801 ^^ reason, can the incorporating act ^change the character of a pri- 
^ vate eleemosynary institution. 

Wc» are next led to the inquiry, for whose benefit the property given 
to Dartmouth College was secured ? The counsel for the defendant have 
insisted, that the beneficial interest is in the people of New Hampshire. The 
charter, after reciting the preliminary measures which had been taken, and 
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the application for an act of inoorporation/prooeeds thus : '^ Know ye, there- 
fore, that we, considering the premises, and being willing to encourage the 
laudable and charitable design of spreading Christian knowledge among the 
savages of Our American wilderness, and sAbo that the best means of educa- 
tion be established in our province of New Hampshire, for the benefit of 
said province, do, of our special grace,'VAc. Do these expressions bestow 
on New Hampshire any exclusive right to the property of the college, any 
exclusive interest in the labors of the professors? Or do they merely indi- 
cate a willingness that New Hampshire should enjoy those advantages which 
result to all from the establishment of a seminary of learning in the neighbor- 
hood ? On this point, we think it impossible to entertain a serious doubt. 
The words themselves, unexplained by the context, indicate, that the " bene- 
fit intended for the province " is that which is derived from " establishing 
the best means of education therein ;" that is, from establishing in the prov- 
ince, Dartmouth College, as constituted by the charter. But, if these words, 
considered alone, could admit x>f doubt, that *doubt is completely t^a^a 
removed, by an inspection of the entire instrument. . . 

The particular interests of New Hjimpshire never entered into the mind 
of the donors, never constituted a motive for their donation. The propaga- 
tion of the Christian religion among the savages, and the dissemination of 
useful knowledge among the youth of the country, were the avowed and the 
sole objects of their contributions. In these, New Hampshire would par- 
ticipate ; but nothing particular or exclusive was intended for her. Even 
the site of the college was selected, not for the sake of New Hampshire, but 
because it was ** most subservient to the great ends in view," and because 
liberal donations of land were offered by the proprietors, on condition that 
the institution should be there established. The real advantages from the 
location of the college, are, perhaps, not less considerable to thoi^e on the 
west, than to those on the east side of Connecticut river. The clause which 
constitutes the incorporation, and expresses the objects for which it was 
made, declares those objects to be the instruction of the Indians, " and also 
of English youth, and any others." So that the objects gf the contributors, 
and the incorppfating act, were the same; the promotion of Christianity, 
and. of education generally, not the interests of New Hampshire particu- 
larly^ 

•From this review of the charter, it appears, that Dartmouth College is 
an eleemosynary institution, incorporated for the purpose of perpetuating 
the application of the bounty of the donors, to the specified objects of that 
bounty ; that its trustees or governors *'\^ere originidly tiamed by the t^aii 
founder, and invested with the power of perpetuating themselves ; ^ 
that they are not^public officers, nor is it a civil institution, participating in 
the administiation of government ; but a charity-school, or a seminary of 
education, incorporated for the preservation of its property, and the per* 
petual application of that propeity to the objects of its creation. 

Yet a question remains to be considered, of more real difficulty, on wjhioh 
more doubt has been entertained, than on all that have been discussed. The 
founders of the college, at least, those whose contributionB were in money, 
have parted with the property bestowed upon it, and their representatiyes 
have tio interest in that property. The donors of land are equally withoi* 
interest, so long at the corporation shall exist. Oonld ihej be f<MUid, thej 
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are unaffected by any alteration in its constitution, and probably regardless 
of its form, or even of its existence. The students are fluctuating, and no 
individual among our youtli has a vested interest in the institution, which 
can be asserted in a. court of justice. Neither the founders of the college, 
nor the youth for whose benefit it was founded, complain of the alteration 
made in its charter, or think themselves injured by it. The trustees alone 
complain, and the trustees have no beneficial interest to be protected. Can 
this be such a contract, as the constitution intended to withdraw from the 
power of state legislation ? Contracts, the parties to which have a vested 
beneficial interest, and those only, it has been said, arc the objects about 
♦«42l *^^'^^^^ ^^® constitution is solicitous, and to which its protection is 
' extended. 
The court has bestowed on this argument the most deliberate considera- 
tion, and the result will be stated. Dr. Wheelock, acting for himself, and 
for those who, at his solicitation, had made contributions to his school, 
applied for this charter, as the instrument which should enable him, and 
them, to perpetuate their beneficent intention. It was granted. An artifi- 
cial, immortal being, was created by the crown, capable of receiving and 
distributing for ever, according to the will of the donors, the donations 
which should be made to it. On this being, the contributions which had 
been collected w^ere immediately bestowed. These gifts were made, not 
indeed to make a profit for the donors, or their posterit}'', but for something, 
in their opinion, of inestimable value ; for something which they deemed a 
full equivalent for the money with which it was purchased. The considera- 
tion for which they stipulated, is the perpetual application of the fund to its 
object, in the mode prescribed by themselves. Their descendants may take 
no interest in the preservation of this consideration. But in this respect 
their descendants are not their representatives ; they are represented by 
the corporation. The corporation is the assignee of their rights, stands in 
their place, and distributes their bounty, as they would themselves have 
distributed it, had they been immortal. So, with reypect to the students 
who are to derive learning from this source ; the corporation is a trustee for 
*fi43l ^^^"^ ^^^^' Their potential rights, which, taken distributively, *are 
-* imperceptible, amount collectively to a most important interest. 
These are, in the aggregate, to be exercised, asserted and protected, by the 
corporation. They were as completely out of the donors, at the instant of 
their being vested in the corporation, and as incapable of being asserted by 
the students,, as at present. 

. According to the theory of the British constitution, their parliament is 
omnipotent. To annul corporate rights might give a shock to public opin- 
ion^ which that government has chosen to avoid ; but its power is not 
questioned. Had parliament, immediately after the emanation of this char- 
ter, and the execution of those conveyances which followed it, annulled the 
instrument, so that the living donors would have witnessed the disappoint- 
ment of their hopes, the perfidy of the transaction would have been universal- 
ly acknowledged. Yet, then, as now, the donors would have no interest in 
the property ; then, as now, those who might be students would have had 
no rights to be violated ; then, as now, it might be said, that the trustees, 
.in whom the rights of all were combined, possessed no private, individual, 
beneficial interests in the property confided to their protection. Yet the 
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contract would, at that time, have been deemed Bacred by alL What has 
mnce occnrred, to strip it of its inviolability? Circumstances have not 
changed it. In reason, in justice, and in law, it is now, what is was in 1 769. 

This is plainly a contract to which the donors, the trustees and the 
crown (to whoRe rights and obligations New Hampshire succeeds) were the 
original '''parties. It is a contract made on a valuable consideration, r^,^ . . 
It is a contract for the security and disposition of property. It is a ■- 
contract, on the faith of which, real and perHonal estate has been conveyed 
to the corporation. It is, then^ a contract within the letter of the constitu- 
tion, and within its spirit also, unless the fact, that the property is invested 
by the donors in trustees, for the promotion of relig^ion and education, for 
the benefit of persons who are perpetually changing, though the objects 
renuiin the same, shall create a particular exception, taking this case out of 
the prohibition contained in the constitution. 

It is more than possible, that the preservation of rights of this descrip- 
tion was not partioulariy in the view of the f ramers of the constitution, when 
the clause under consideration was introduced into that instrument. It is 
probable, that interferences of more frequent occurrence, to which the 
temptation was stronger, and of which the mischief was more extensive, 
constituted the great motive for imposing this restriction on the state legis- 
latures. But although a particular and a rare case* may not, in itself, be of 
sufficient magnitude to induce a rule, yet. it must be governed by the rule, 
when established, unless some plain and strong reason for excluding it can 
be given. It is not enough to say, that this particular case was not in the 
mind of the convention, when the article was framed, nor of the American 
people, when it was adopted. It is necessary to go further, and to say that^ 
bad this particular case been suggested, the language would have been so 
varied, as to exclude it, or it would have been made a special exception. 
The *ca8e being within the words of the rule, must be within its ope- r^,^ . . 
ration likewise, unless there be something in the literal construction, ^ 
so obviously absurd or mischievous, or repugnant to the general spirit of the 
instrument, as to justify those who expound the constitution in making it an 
exception. 

On what safe and intelligible ground, can this exception stand f There 
is no expression in the constitution, no sentiment delivered by its contempo- 
raneous expounders, which would justify us in making it. In the absence of 
all authority of this kind, is there, in the nature and reason of the case itself, 
that which would sustain a construction of the constitution, not warranted 
by its woi*ds ? Are contracts of this description of a chan|oter to excite so 
little interest, that we must exclude them from the provisions of the consti- 
tution, a» being unworthy of the attention of those who framed the instru- 
ment? Or does public policy so imperiously demand their remaining 
exposed to legislative alteration, as to compel us, or rather permit us, to say, 
that thcMc words, which were introduced to give stability to contracts, and 
which in their plain import comprehend this contract, must yet be so con* 
stnicd ns to exclude it ? 

Almost all eleemosynary corporations, those which are create.d for the 
promotion of religion, of charity or of education, are of the same character* 
The law of this case is the law of all. In every liteiiury or charitable insd- 
tution, unless the objects of the bounty be thenuelTflf incorporated, the 
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whole logal interest it in tnutee$y »nd oan^be luwerted only by them. The 
^ . donoTHy or cUinuintsof the bounty, if *they can appear in coart at all, 
•I oan appear only to oomplain of the trustees. lu all other situations, 
they are identified with, and personated by, the trustees ; and their rights 
are to. be defended and maintained by them. Religion, charity and educa- 
tion are, in the 4aw of England, legatees or donees, capable of rGceiving 
beqtfests or donations in this for^ They appear in court, and claim or 
defend by the corporation. Are they of so Uttle estimation in the United 
States, that contracts for their benefit must be excluded from the protection 
of words, which in their natural import include them ? Or do such con- 
tracts so necessarily require new. modelling by the authority of the legisla- 
ture, that the Ordinary rules of oonstruotion must be disregarded, in order 
to leave them exposed to legislatiye alteration? 

All feel, that these objects are not deeUied unimportant in the United 
Gitates. The interest which this case has excited, proves that they are not. 
The.framers of the constitution did not deem them unworthy of its care and 
protection. They have, though in a different mode, manifested their respect 
for science, by reserving to the government of the Union the -power ** to 
promote the progress of science and useful ar^ by securing for limited 
times, to authors and inventors, the exclusive rignt to their respective writ- 
in'gs and discoveries." They Save, so far, withdrawn science, and the useful 
arts, from the action of the state governments. .Why then should they be 
supposed so regardless of contracts made for the advancement of literature, 
^11471 ^ ^ intend to exclude them from provisions, made for the security 
. -* *of ordinary contracts between man aind ,man ? No reason for making 
this supposition is perceived. 
. If the insignificance of the object does not require that we should exclude 
contracts respecting it from the protection of the constitution ; neitheiv as 
we conceive, is toe policy of leaving them subject to legislative alteration 
so apparent, as to require a forced construction of that instrument, in order io 
effect it. These eleemosynary institutions do not fill the place, which would 
otherwise be occupied by government, but that which would otherwise 
remain vacant. They are complete acquisitions to literature. They are 
donations to education '; donations, which any government must be disposed 
rather to encourage than to discountenance. It requires no very critical 
exaniination of the human mind, to enable nis to determine^ that one great 
inducement' to these gifts is the conviction felt by the giver, that the disposi- 
tion he makes (tf them is immutable. It is probable^ 'thi^ no man ever was, 
Ukd that no man ever will be, the founder of a college, believing at the 
time, that an a^t.of incorporation constitutes no se^rity for the institution; 
believing, that.it is immediately to be deemed a public institution, whose 
funds are to be governed and applied, not by the wjU of the donor, but by 
the wOl of the legislature. All subh gifts are made in the -pleasing, perhaps, 
delusive hope, that the charity will flow for ever in the channel which the 
givers hav,e marked out for it. If every man finds in bis own bosom strong 
evidence of the universality of this sentiment, there can be but little reason 
*«48T ^ inn^gui^ ^hat the framers of our constitution were '^'strangers to it, 
-* and that, feeling the necessity and policy of giving permanence and 
isenrity to eontraots, of withdrawing them from the influence of legislative 
Vodies^ whow ftactttalwg poliey, and repeated interferences, produced the 
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most perplexing and injarious embarrassments, they still deemed it neces- 
sary to leaye these contracts subject to those interferences. The motives 
for such an exception must be very powerful, to justify the construction 
which makes it. 

The motives suggested at the bar grow out of the original appointment 
of the trustees, which is supposed to have been in a spirit hostile to the 
genius of our government, and the presumption, that if allowed to gontinue 
themselves, they now are, and must remain for ever, what they originally 
were. Hence is inferred the necessity of applying to this corporation, and 
to other similar corporations, the correcting and improving hand of the 
legislature. It has been urged repeatedly, and certainly with a degree of 
earnestness which attracted attention, that the trustees, deriving their power 
from a regal source, must, necessarily, partake of the spirit, of their origin ; 
and that their first principles, unimproved by that resplendent light which 
has been shed around them, must continue to govern the college, and to 
guide the students. 

Before we inquire into the influence which this argument ought to have 
on the constitutional question, it may not bo amiss to examine the fact on 
which it rests. The first trustees were undoubtedly named in the charter, 
by the crown ; but at whose suggestion were they named ? By whom were 
they ♦selected ? The charter informs us. Dr. Wheelock had repre- r*g^A 
sented, " that for many i^eighty reasons, it would be expedient, that ■• • 
the gentlemen whom he had already nominated, in his last will, to be trus- 
tees in America, should be of the corporation now proposed.** When, after- 
wards, the trustees are named in the charter, can it be doubted, that the 
persons mentioned by Dr. Wheelock in his will were appointed ? Some 
were probably added by the crown, with the approbation of Dr, Wheelock. 
Among these, is the doctor himself. If any others were appointed, at the 
instance of the crown, they are the governor, three members of the council, 
and the speaker of the house of representatives of, the colony of New Hamp- 
shire. The stations Ailed by these persons ought to rescue them from any 
other imputation than too great a dependence on the crown. If, in the 
revolution that followed, they acted under the influence of this sentiment, 
they must have ceased to be trustees ; if they took part with their country- 
men, the imputation, which suspicion might excite, would no longer attach 
to them, llie original trustees, then, or most of them, were named by Dr. 
Wheelock, and those who were added to his nomination, most {Probably, 
with his approbation, were among the most eminent and respectable indivi*' 
duals in New Hampshire. *' 

The only evidence which we possess of the character of Dr. Wheelock 
is furnished by this charter. The judicious means employed for the accom- 
plishment of his object, and the success which attended his endeavors, would 
lead to the opinion, that he united a sound understanding to that humanity 
and ^benevolence which suggested his undertaking. It surely cannot r*o eQ 
be assumed, that his trustees were selected without judgment. With '\ 
as little probability can it be assumed, that while the light of science, and of 
liberal principles, pervades the whole community, these originally benight- 
ed trustees remain in utter darkness, incapable of participating in the 
general improvement ; that while the human race is rapidly advancing, they 
Are stationary. Reftsoning 4 prioH^ we should believe, that learned and 
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intelligent men, selected by its patrons for the government of a literary in« 
stitation, would seleot learned and intelligent men for their successors ; men 
as well fitted for the government of a college as those who might be chosen 
by other means. Should this reasoning ever prove erroneous, in a particu- 
lar case, public opinion, as has been stated at the bar, would correct the 
institution. The mere possibility of the contraiy would not justify a con- 
struction of the constitution^ which should exclude these contracts from 
the protection of a provision whose terms comprehend them. 

The opinion of the court, after mature deliberation, is, that this is a con- 
tract, the obligation of which cannot be impaired, without violating tlie 
constitution of the United States. This opinion appears to us to be equally 
supported by reason, and by the former decisions of this court. 

2. We next proceed to the inquiry, whether its obligation has been im- 
paired by those acts of the legislature of New Hampshire, to which the 
special verdict refers? 

*A5'i 1 *From the review of this charter, which has been taken, it appears 
-* that the whole powei* of governing the college, of appointing and 
removing tutors, of fixing their salaries, of directing the course of study to 
be pursued by the students, and of filling up vacancies created in their own 
body, was vested in the trustees. Ou the part of the crown, it was expresnly 
stipulated, that this corporation, thus constituted, should continue for 
ever ; and that the number of trustees should for ever consist of twelve, and 
no more. By this contract, the crown was bound, and could have made no 
violent alteration in its essential terms, without impairing its obligation. 

By the revolution, the duties, as well as the powers, of gcvernment 
devolved on the people of New Hampshire. It is admitted, that among the 
latter was comprehended the transcendent power of parliament, as well as 
that, of the executive department. It is too clear, to requii*e the support of 
argumient, that all contracts and rights respecting property, remained un- 
changed by the revolution. The obligations, then, which were created by, 
the charter to Dartmouth College, were the same in the new, that they had 
been in the old government. The power of the government was also the 
same. A repeal of this charter, at any time prior to the adoption of the 
present constitution of the United States, would have been an extraordinary 
and unprecedented act of power, but one which could have been contested 
only by the restrictions upon the legislature, to be found in the constitution 
of the state. But the constitution of the United States has imposed this 
*fi52l ^^<^^^^^°^^ limitation, *that the legislature of a state shall pass no act 
■* ''impairing the obligation of contracts." 

It' has been already stated, that the act '' to amend the charter, and 
enlarge and improve the corporation of Dartmouth College," increases the 
number of trustees to twenty-one, gives the appointment of the additional 
members to the executive of the state, and creates a board of overseers, to 
consist of twenty-five persons, of whom twenty-one are also appointed by 
the executive of New Hampshire, who have power to inspect and control the 
most important acts of the trustees. 

On the effect of this law, two opinions cannot be entertained. Between 

acting directly, and acting through the agency of trustees and overseers, no 

essential diffei*ence is perceived. The whole power of governing the college 

is transferred from tmstees, appointed aoccyrding to the will of the founder, 
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expressed in tbe charter, to the executive of New Hampshire. The mana|^ 
ment and application of the funds of this eleemosynary institution, which 
arc placed by the donors in the hands of trustees named in the charter, and 
empowered to perpetuate themselves, are placed by this act under the con- 
trol of the government of the state. The will of the state is substituted 
for the will of th^ donors, in every essential operation of the college. This 
is not an immaterial change. The fouiiders of the college contracted, not 
merely for the perpetual application of the funds which they gave, to the 
objects for which those funds were given ; they contracted also, to secure 
that application by the constitution of the corporation. *They con- r^geo 
tnicted for a system, which should, so far as human foresight can *■ 
])rovide, retain for ever the government of the literary institution they had 
foi*mcd, in the hands of persons approved by themselves. This system is 
totally changed. The charter of 1 7(59 exists no longer. It is re-organized ; 
and re-organized in such a manner^ as to convert a literary institution, 
luoulded according to the will of its founders, and placed under the control 
of private literary men, into a machine entirely subservient to the will of 
govenimont. This may be for the advantage of this college in ])articular, 
and may bo for the advantage of literature in general ; but it is not accord- 
ing to the will of the donors, and is subversive of that contract, on the faith 
of which their property was given. 

In the view which has been taken of this interesting case, the court has 
confined itself to the rights possessed by the trustees, as the assignees and 
repivseiilatives of the donors and foinulers, for the benefit of religion and 
literature. Yet, it is not clear, that the trustees ought to be considered as 
destitute of such beneficial interest in themselves, as the law may respect. 
In addition to their Ix'ing the legal owners of the property, and to their 
having a freehold right in the powers confided to them, the charter itself 
countenances the idea, that trustees may also be tutors, with salaries. The 
iirst ))resident was ouv of the original trustees ; and the charter provides, 
that in case of vacancy in that office, "the senior professor or tutor, being 
one of the trustees, shall exercise the oflice of president, until the trustees shall 
make choice *of, and ap])oint a president." According to the tenor of riuj,- . 
the charter, then, the trustees niight, without impropriety, ap))oint a •- 
president and other professors from their own body. This is a power not 
entirely unconnected witli an interest. Even if the proposition of the counsel 
for the defendant were sustained ; if it were admitted, that those contracts 
ojily are protected by the constitution, a beneficial inteivst in which is vested 
in the party, who appears in court to assert that interest* yet it is by no 
means clear, that the trustees of Dartmouth College have no .beneficial inter- 
est in themselves. Hut the court has deemed it unnecessary to investigate this 
j>artii'ular j)oint, being of ojiinion, on general principles, that in these private 
eleemosynary institutions, the body corporate, as possessing the whole legal 
and erjuitable interest, and completely representing the donors, for the pur- 
pose of executing the trust, has rights which are protected by the consti- 
tution. 

It results from this opinion, that the acts of the legislature of New 
Hampshire, which are stated in the special verdict found in this cause, are 
repugnant to the constitution of the United States ; and that the judgment 
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on thU special verdiist oaght to ha?6 been for the plaintiib. The judgment 
of the state coart most^ therefore, be reversed. 

Wa8hikgtok> Justice. — ^This caase turns upon the validity of certain laws 
of the state of New Hampshire, which have been stated in the case, and 
^1 which, it is contended by the counsel for the plaintiffs *in error, are 
-* void, being repugnant to the constitution of that state, and also to the 
constitution of the United States. Whether the first objection to these laws 
be well founded or not, is a question with which this court, in this case, has 
nothing to do : because it has no jurisdictiouy as an appellate court, over the 
decisions of a state court, except in cases where is drawn in question 
the validity of a treaty, or statute of, or an authority exercised under, the 
United States, and«the decision is against their validity ; or where is drawn 
in question the yalidity of a statute of, or an authority exercised under, any 
state, on the ground of their being repugnant to the constitution, treaties or 
laws of the United States, and the decision is in favor of their validity ; or 
where is drawn in question the construction of any clause of the constitu- 
tion, or of a treaty, or statute of, or commission held under, the United 
States, and the, decision is against the title, right, privilege or exemption 
specially set up or- claimed by either party, under such clause of the said 
constitution, treaty, statute or commission. 

llie clause in Uie constitution of the United States which was drawn in 
question in the court from whence this transcript has been sent, is that part 
of the tenth section of the first article, which declares^ that " no state shall 
pass any bill of attainder, ex post facto law, or any law impairing the obli- 
gation of contracts." The decision of the state court is against the title 
specially claimed hj die plaintiffs in error, under the above clause, because 
'"6561 ^^^^ contend, that the laws of New Hampshire, above referred to, 
^ *impair the obligation of a contract, and are, consequently, repugnant 
to the above clause of the constitution of the United States, and void. 
There are, then, two questions for this court to decide : Ist. Is the charter 
granted to Dartmouth College on the Idth of December 1769, to be con- 
Kidered as a contract? If it be, then, 2d. Do the laws in question impair 
its obligation ? 

1. What is a contract ? It may be defined to be a transaction between 
two or more persons, in which each party comes under an obligation to the 
other, and each reciprocally acquires a right to whatever is promised by the 
other. Powell on Cont. 6. Under this definition, says Mr. Powell, it is 
obvious, that every feoffment, gift, grant, agreement, promise, &c., may be 
included, because in all there is a mutual consent of the minds of the parties 
concerned in them, upon an agreement between them respecting some prop^ 
erty or right that is the object of the stipulation. He adds, that the ingre- 
dients requisite to form a contract, are, parties, consent, and an obligation 
to bo created or dissolved : these must all concur, because the regular effect 
of all contracts is, on one sidcj to acquire, and on the other, to part with, 
some property or rights ; or to abridge, or to restrain natural liberty, by 
binding the parties to do, or restraining them from doing, something which 
before they might have done, or omitted. If a doubt could exist that a 
♦ft- 71 S**^"' ^® * contract, the point was decided in the case of Fletcher v. 
J PecA:, 6 Cranch 87, *iu which it was Jaid down, that a contract is either 
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exccatory or executed ; by the former^ a party binds himself to do, or not 
to do, a particular thing ; the latter is one in which the object of the con- 
tract h performed, and thin differs in nothing from a grant ; buVwhethcr 
executed or executory, they both contain obligations binding on the parties, 
and both are etpially within the provisions of the constitutioti of the Uiiiteji 
States, which forbids the Htatc governments to pass laws impairing the obli- 
gation of contracts. 

If, then, a grant be a contract, within the meaning of the constitution of 
the United Staten, the next inquiry is, whether the creation of a corporation 
by charter, be such a grant, as includes an obligation of the natui*e of a con- 
tract, which no state legislature cafi pa»M laws to impair ? A corporation is 
defined by "Mr. Justice Blackstone (2 Bl. <Qom. 3'7) to be a franchise. It is, 
says he, "a fr.nnchiso for a number of persons, to be incorporated and exist 
as a body politic, with a power to maintain perpetual succession, aud to do 
coq>orate acts, and each individual of such corporation is also siiid to have 
a fran<5hise or freedom." This franchise, like other franchises, is an incor- 
poreal hereditament, issuing out of something real or personal, or concerning or 
annexed to, and exercisable withui a thing corporate. To this grant, or this 
franchise, the parties are the king aud the persons for whose benetit it is 
created, or trustees for them. The assent bf both is necessary. *Tlie r<:(.-Q 
subjects of the grant arc not only privileges and iniiuunitlos, but ^ 
property, or, which is the same thing, a capacity to acquire and to hold 
property in perpeluity. Certain obligations are created, bindinjj^ both on 
the grantor and the grnnlees. On the part of the former, it amounts to an 
extinguishment of th(? king's prerogative to bestow the same identical fran- 
chise on another corporate body, because it would prejudice his prior grant* 
('2 Bl. Com. '^7.) It implies, therefore, a contract not to re-assert I lie riicht 
to grant the franchise to another, or to inqtuir it. There is also an inqilied 
contract, that the Founder of a private charity, or his heirs, or other jK'rsons 
appointed by him for that purpose, shall have the right to visit,, and to gov- 
ern the corporation, of which he is the acknowledged founder and patron, 
and also, that in case of its dissolution, the reversionary right of the founder 
to the property, with r\^'hich he had endowed it, should be preserved 
inviolate. 

The rights acquired by th • other contracting party are those of liaving 
perpetual Hueces><ion, of suing and being sued, af purchasing lands for the 
benetit of themselves and their successors, aii<l of having a eoniiuon si'al, and 
of making by-laws. The obligation imposi^l upon them, and which forms 
the con*»idiration of the grant is that of acting up to the end or design for 
which they were created by their founder. Mr, Justiei' l>ti.i.KK, in the case 
of)the Kfftf/ V. Pumnorey 3 T. IX. 240, says,* that the gi;aut. of incorporation is 
a conipricl between the crown and a number of jiersons, the latter of whom 
undertake, in consideration *of the privileges bestowed, to exert them- 1 4. ...q 
selves for the g<»od government of the place. If tfiey fail to pi'rform ' 
their part of it, there is an end of the compact. The chartiT of a corpora- 
tion, says Mr. Justice Blackstone (t Bl. Com. 4S4), may be forfeited llimiigh 
negligence, or abuse 'of its franchises, in which case, the law judg(s, thai the 
body politic has broken the condition upon which it was incor|u»rated, and 
thereupon the corporation is void. It appears to me, upon the whole, that 
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these principles and authorities prove, incontrovertibly, that a charter of 
incorporation is a contract. 

2. The next qnestion is, do the acts of the legislature of New Hampshire 
of the 27th of June, and 18th and 26th of December 1816, impair this con- 
tract, witliin the true intent and meaning of the constitution of the United 
States ? Previous to the examination of this question, it will be proper 
clearly to mark the distinction between the different kinds of lay aggregate - 
coi*porations, in order to prevent any implied decision by this court of any 
other case, than the one immediately before it. 

We are informed, by the case of Philips v. JBurj/, 1 Ld. Raym. 5 ; h. c. 
2 T. R. 346, which contains all the doctrine of corporations connected with 
this point, that there are two kinds of corporations aggregate, viz., kucIi as 
are for public government, and such as are for private charity. The iirat 
are those for the government of a town,- city or the like ; and being for 
♦6601 P**^^^® advantage, are *to be governed according to the law oi the 
^ land. The validity and justice of their private laws and constitu- 
tions are examinable in the king's courts. Of these, there are no paniculai* 
founders, and. consequently, no particular visitor ; there are no {i^trons of 
these corporations. But private and particular corporations for charity, 
founded and endowed by private persons, are subject to the private govern- 
ment of those who erect them, and are to be visited by them or their heirs, 
or such other persons as they may appoint. The only rules for the govern- 
ment of these private corporations are the laws and constitutions assigned 
by the founder. This right of government and visitation arises from 
the property which the founder had in the lands assigned to support the 
charity ; and as he is the author of the charity, the law invests him with 
the necessary -power of inspecting and regulating it. The authorities arc 
full, to prove, that a college is a private charity, as well as an hospital, and 
that there is, in reality, no difference between them, except in degree ; but 
they are within the same reason, and both eleemosynary. 

These corporations, civil and eleemosynary, which differ from each other 
80 especially in their nature and constitution, may very well differ in matters 
which concern their rights and privileges, and their existence and subjection' 
to public control. The one is the mere creature of public institution, created 
exclusively for the public advantage, without other endowments than such 
as the king, or government, may bestow upon it, and having no other found- 
er or visitor than the king or government, the fufidator incipiens. *The 
*6611 ^^^^^^^y ^^^ justice of its laws and constitution are examinable by 
-' the courts having jurisdiction over ihem ; and they are subject to the 
general law of the land. It would seem reasonable, that such a corporation 
may be controlled, ^nd its constitution altered and amended by the govern- 
ment, in such manner as the public interest may require. Such legislative 
interferences cannot be said to impair the contract by which the coq>oration 
was formed, because there is, in reality, but one party to it, the trustees or 
governors of the corporation being merely the trustees for the public, the 
cfutlui que tru8t of the foundation. These trustees or governors have no 
interest, no privileges or immunities, which are violated by such interference, 
and can have no more right to complain of them, than an ordinary trustee, 
who is called upon in, a court of equity to execute the trust. They accept- 
ed the charter, for tl^e public benetit alone, and there would seem to be no 
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reason, why the government, under proper limitations, should not alter or 
modify such a grant, at pleasure. But the case of a private corporation is 
entirely different. That is the creature of private benefaction, for" a charity 
or private 2>ur])ose. It is endowed and founded by private pei*sons, and 
subject to their control, laws and visitation, and not to the general con- 
trol of the government; and all these powers, rights and privileges How 
from the property of the founder in the funds assigned for the support of 
the charity. Although the king, by the grant of the charter, is, in some 
sense, the founder of all eleemosynary corporations, because, without his 
grant, they cannot exist ; yet the patron or endower is the perficient found- 
er, to whom belongs, as of right, all the powers and privileges, which r»(>«o 
have been described. With such a corporation, it is not competent *■ 
for the legislature to interfere. It is a franchise, or incorporeal heredita- 
ment, founded upon ]>rivate property, devoted by its patron to a private 
charity, of a peculiar kind, the offspring of his own will and pleasure, to be 
managed and visited by persons of his own appointment, according to such 
laws and regulations as he, or the persons so selected, may ordain. 

It has been .shown, that the charter is a contract on tlie part of the gov- 
erinnent, that the property with which the cliarity is endowed, shall be for 
ever vested in a certain number of peisons, and their successors, to sub:>erve 
the part ieular. purposes designated by the founder, and to be managed in a 
particular way. If a law increases or diminishes the number of the trustees, 
they are not the persons which the grantor agreed should be tlie managers 
of the fund. If it appropriate the fund intended for the support of a ])artic- 
ulnr charity, to that of some other charity, or to an entirely different char- 
ity, the grant is in effect set aside, and a new contract substituted in its 
])lace ; thus disap]>ointing completely the intentions of the founder, by 
changing the objects of his bounty. And can it be seriously contemled, that 
a hwv, whieli changes so materially the terms of a contract, doc^ not impair 
it ? lu short, does not every alteration of a contract, however unimportant, 
even tlioiigh it be manifestly for the interest of the party objecting to it, 
impair its obligation ? If the assent of all the parties to be bound by a con- 
tract, be of its essence, how *is it possible, that a new contract, sub- r^oAA 
stituted for, or eugrat'led on another, without such assent, should not *- 
violate the old charter ? 

This eonrsi' of reasoning, which appears to be perfectly manifest, is not 
without authority to support it. Mr. Justice Blackstoue lays it down (2 
1>I. Com. 07), that the same identical franchise, that has been before granted 
to one, eannot be bestowed on another ; and the reason ;^signi'd i.s, that it 
wouM prejudice tlie former grant. In the Jiiuj/ v. Pastuorc, ;iT. U. 240, 
Lord KivNYoN says, that an existing corporation cannot have another charter 
obtruded u[)on it by the erown. It may-reject it, or accept the whole, or 
any part of the new charter. The reason is obvious ; a charter is a contract, 
to tlie validity of which the ccmsimt of both parties is essential, and there- 
fore, it cannot be altered or added to without such consent. 

I>ut the case of Temtt v. 7at/lur, Cranch 43, fully supports the dis- 
tinction above stated, betwt^en civil and private corporations, and is entirely • 
in point. It was decided in that case, that a private corporation, created by 
the legislature, may lose its franchises by fnisiiser, or non-uatfy and may be 
resumed by the government, under a judicial judgment of forfeiture. In 
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respect to public corporations, which eidst only for public purposes, such as 
towns, cities, At., the legislature may, under proper limitations, chang^, 
modify, enlarge or restrain them, securing, however, the property for the 
use of those for whomj and at whose expense, it was purchased. But it b 
*afi4l ^^°^^^> ^^^^ ^^ ^^ power to repeal ^statutes creating private corpora- 
^ tions, or confirming to them propeirty already acquired under the faith 
of previous laws ; and that it can, by such repeal, vest the property of such 
corporations in the state, or dispose of the same to such purposes as it nuiy 
please, without the consent or default of the corporators. Such a law, it is 
declared, would be repugnant both to the spirit and the letter of the consti- 
tution of the United States. 

. If those principles, before laid 4own, be correct, it cannot be denied, that 
the obligations of, the charter to Dartmouth College are impaired by the 
laws under consideration. The name of the corporation, its constitution 
and government, and the objects of the founder, aiid of the grantor of the 
charter, arc totally changed. By the charter, the property of this founder 
was vested in twelve trustees, and no more, to be disposed of by them, or a 
majority, for the support of a college, for the education and instruction of 
the Indians, and also of English youth, and others. Under the late acts, the 
trustees and visitohi are different ; and the property and franchises of 
the college are transferred to different and new uses, not contemplated by the 
founder. In short, it is most obvious, that the effect of these laws is to abol- 
ish the old corporation, and to create a new one in its stead. The laws of 
Virginia, referred to in the case of Thrrett v. TayloTy authorized the over- 
qperaof.the poor to sell the glebes belonging to the Protestant Episcopal 
Church, and to appropriate the proceeds to other uses. • The laws in ques- 
tion divest th^ trustees of Dartmouth College of the property vested In them 
*6651 *^^ ^^^ founder, and vest it in other trustees, for the support of a 
^ different institution, called, Dartmouth University. In what respects 
do they differ? Would th^' difference have been greater in principle, if the 
law had appropriated the funds of the college to the making. of turnpike 
roads, or to any other purpose of a public nature ? In all respects, in which 
the contract has been altered, without the assent of the corporation, its obli- 
gations have been impaired ; and the degree can make no difference in the 
construction of the above provilsion of the constitution. 

it has been insisted, in the argument at the bar, that Dartmouth College 
was a, mere civil corporation, created for a public purpose, the public being 
deeply interested in the education of its youth \ and that, consequently, the 
charter was as much under the control of the government of New Hamp- 
shire, as if the corporation had concerned the government of a town or city. 
But it has been shown, that the authorities are all the other way. There is 
not a case to be found which contradicts the doctrine laid down in the case 
of Philips V. Bury, viz., that a college, founded by an individual, or indi- 
viduals, is a private charity, subject to the government and visitation of the 
founder, and not to the unlimited control of the^vemment. 

It is objected, in thi^ case, that Dr. Wheelock is not the founder of Dart- 
mouth College. Admit, he is not. How would this alter the case ? Neither 
the king, nor the province of New Hampshire was the founder ; and if the 
*Afl6l <^"^^^^^^^^^ made by the governor of New Hampshire,, by those 
-' persons who ^granted lands for the college, in order to induce its loca- 
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tion in a particniar part of the state, by the other liberal oontribntors in 
England and America, bestow upon them claims equal with Dr. Wheeloek, 
still it would not alter the nature of the corporation, and convert it* into one 
for public government. It would still be a private eleemosynary corpora- 
tion, a private charity, endowed by a number of persons, instead of a single 
individual. But the fact is, that whoever may mediately have contributed 
to swell the funds of this charity^ they were bestowed at the solicitation of 
Dr. Whcelock, and vested in persons appointed by him, for the use of a 
charity, of which he was the immediate founder, and is so styled in the 
charter. 

Upon the whole, I am of opinion, that the above acts of New Hamp- 
shire, not having received the assent of ^he corporate body of Dartmouth 
College, are not binding on them, and, consequently, that the judgment of 
the state court ought to be reserved. 

JoHxsox, Justice, eoncurred, for the reasons stated by the Chief Justice. 

Livingston, Justice, concurred, for the reasons stated by the Chief Jus- 
tice, and Justices Washington and Stobt. 

Stobt, Justice. — ^This is a cause of great importance, and as the very 
learned discussions, as well here, as in the state court, show, of no inconsid- 
erable difficulty. 'Inhere are two questions, to which the appellate jurisdic- 
diction of this court properly applies. *1. "Whether the original r^^^^i* 
ehartor of Dartmouth C-ollege is a contract, within the prohibitory ^ 
clause of ihe constitution of the United States, which declares, that no state 
shall pass any *' law impairing the obligation of contracts ?" 2. If so, 
whcthiT the legislative acts of New Hampshire of the 27th of June, and of 
the IStli and 27th of December 1816, or any of them, impair the obligations 
of that charter ? 

It will bo necessary, however, before we proceed to discuss these ques- 
tions, to institute an inquiry into the nature, rights and duties of aggregate 
corporations, at common iaw^ that wo may apply the principles, drawn from 
this source, to tbe ex|>osition of this charter, which was granted eihphatio- 
ally with ri'ftMvnce to that law. 

An :iggr(>gat(> corporation, at common law, is a collection of individuals, 
united into ono collective body, under a t;pecial name, and possessing certain 
imiii unities^ privilogos and caprcities, in its collective chairacter, which do 
not bi'long to the natural pei*sons composing it. Among other things, it 
]M)ssi'sscs the oa'^iacity of perpetual succession, and of acting by the collected 
vote or will of Its component member::<, and of suing and being sued in all 
tilings toiieliing its corporate rights and duties. It is, in short, an artificial 
jK'rsoii, existing in contemplation of law, and endowed with certain powers 
and i'raneliises which, thougli they must be exercised through the medium of 
its natuml members, are yet considered as subsisting in the corporation itself, 
as disiinetly as if it were a real personage. Hence, such a corporation may 
sue and be sued by its own members, and *may contract with them in j^ . ^ 
the same manner, as with any strangers. 1 Bl. Com. 409, 475 ; 1 •■ 
Kyd on Coi-p. 13,. 00, 189 ; 1 Wooddes. 471, <fcc. A great variely of these 
corporations exist, in every country governed by the common law ; in some 
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of which, the corporate existence is perpetuated by new elections, made from 
time to time; and in others, by a continual accession of new members, with- 
out any corporate act. Some of these corporations are, from the particular 
purposes to which they are devoted, denominated spiritual, and some hkj ; 
and the latter are again divided into civil and eleemosynary corporations. 
It is unnecessary, in this place, to enter into any examination of civil corpo- 
rations. Eleemosynary corporations are such as arc constituted for the per- 
petual distribution of the free-alms and bounty of the founder, in such man- 
ner as he has directed ; and in this class, are ranked hospitals for the relief 
of poor and impotent persons, and colleges for the promotion of learning and 
piety, and the support of persons engaged in literary pursuits. 1 BL Com. 
.409, 470, 471, 482. 1 Kyd on Corp. 25 ; 1 Wooddes. 474 ; Attorney/- Gene- 
ral V. Whortoood, ,1 Ves. 634 ; St, Johii^s College y. Todinr/ton, 1 W. Bl. 
84 ; 8. c. 1 Burr. 200 ; Philips v Bury,'\ Ld. Raym. 6 ; s. c. 2 T. R. 346 ; 
Porter^s Case, 1 Co. 22 b, 23. 

Another-division of corporations is into public and private. Public cor- 
porations are generally esteemed such as exist for public political purposes 
only, such as towns, cities, parishes and counties ; and in many repects, they 
are so, although they involve some private interests ; but strictly speaking, 
♦ftflOl P*^^^^^ corporations *are such only as are founded by the government, 
^ for public purposes, where the whole interests belong also to the gov- 
ernment. If, therefore, the foundation be private, though under the char- 
ter of the government, the corporation is private, however extensive the 
uses may be to which it is devoted, either by the bounty of the founder, or 
V the nature and objects of the institution. For instance, a bank created by 
..the government for its own uses, whose stock is exclusively ^owned by the 
'^ ^government, is, in the strictest sense, a public corporation, .^o, an hospital 
created and endowed by the government for general charity. But a bank, 
whose' stock is owned by private persons, is a private corporation, although 
it is erected by the government, and its objects and operations partake of a 
public nature. The same doctrine may be affirmed of insurance, canal, 
bridge and turnpike companies. In all these cases, the uses may, in a cer- 
tain sense, be called public, but the corporations are private ; as much so, in- 
deed, as if the franchises were vested in a single person. 

This reasoning applies in its full force to eleemosynary corporations. An 
hospital, founded by a private benefactor, is, in point of law, a private cor- 
poration, although dedicated by its charter to general charity. So, a college, 
founded and endowed in thie same manner, although, being for the promotion 
of learning and piety, it may extend its charity to 8cholai*s from every class 
in the community, and- thus acquire the character of a public institution. 
♦6''0l '^^^® ^^ unequivocal doctrine of the authorities ; and cannot be 

■• "'shaken bat by undermining the most solid foundations of the com- 
mon law. PhilipB,\. Ba^y, I Ld. Raym. 5, ; s. c. 2 T. R. 346. 

It was, indeed, supposed Jit the argument, that if the uses of an eleemos- 
ynary corporation be for general charity, this alone would constitute it a 
public corporation. But the law is certainly not so. To be sure, in a cer- 
tain sense, <-e very charity, which is extensive in its reach, may be called a 
public charity, in contradisthiction to a charity embracing but a few definite 
objects. In this sense, the language was unquestionably used by Lord 
Hardwigkb in the case cited at the argument ; Attorney- General y. Pearos, 
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2 Atk. 87 ; 1 Bae. Abr. tit. Charitable Uses, E, 580 ; and in this sense, a 
private corporation may well enough bo denominated a public charity. So 
it would be, if the endowment, instead of being vested in a corporation, were 
assigned to a private trustee ; yet, in such a case, no one would imagine, that 
the trust ceased to be private, or the funds became public property, 'lliat 
the mere act of incorporation will not change the charity from a private to 
a public one, is most distinctly asserted in the authorities. Lord IIaruwicke, 
in the case already altudefl to, says, "the charter of the crown cannot mnUe 
a charity more or less public, but only more permanent than it would othor- 
wise be ; but it is the extensivencss which will constitute it a public: one. 
A devise to the poor of the parish is a public charity. AVhcnt testators 
leave it to the discretion of a trustee to choose out the objects, though each 
particular ^object may be said to be- private, yet in the extehsiv(*ne8H r*/.^. 
of the benefit accruing from them, they may properly be called public *- 
charities. A sum to be disposed of by A. H., and his executoi*s, at their 
discretion, among poor house-keepers, is of this kind." The charity, then, 
may, in this sense, be public, although it may bo administered by private 
trustees ; and for the same reason, it may thus be public, though adminis- 
tered by a private corporation. The fact, thep, that the charity is public, 
affords no proof that the corporation is also public ; and consequently, the 
argument, so far as it is built on this foundation, falls to the ground. If, 
indeed, the argument were correct, it would follow, that almost every hos- 
pital and' college would be a public corporation ; a doctrine utterly irrecon- 
cilable with the whole current of decisions since the time of Lord Coick. (a) 
When, then, the argument assumes, that because the charity is public, 
the corporation is public, it manifestly confounds the i>opular, with the 
strictly legal, sense of the terms. And if it stopped here, it would not be 
very material to correct the error. But it is on this foundation, that a super- 
structure is erected, which is to compel a surrender of the cause. When the 
corporation is said, at the bar, to be public, it is not merely meant, that 
the whole community may be the proper objects of the bounty, but that the 
government have the sole right, as trustees of the public interests, to regu- 
late; control and direct the corporation, and its funds and its fmnchises, at 
its own good will and pleasure. Now, such *an authority does not tn^Q^o 
exist in the government, except where the corporation, is in the strict- *■ 
est sense, public ; that is, where its whole interests and franchises are the 
exclusive property and domain of the government itself. If it ^i.'id boen 
otherwise, courts of law would have been spared many laborious adjudica- 
tions in respect to eleemosynary corporations, and the visitatorial powers 
over them, from the time of Lord Holt down to the present day. Jiax v, 
J?tiry, 1 Ld. Baym. 5 ; s. c. Comb. 265 ; Holt 715 ; 1 Show. 300 ; 4 Mod. 
106 ; Skin. 447, and Ld. Holt's opinion from his own MS., in 2 T. H. 346. 
Nay, more, private trustees for charitable purposes would have been liable 
to have the property confided to their care taken away from then^ without 
any assent or default on their part, and the administration submitted, not 
to the control of law and equity, but to the^ arbitrary, discretion of the 
government. Yet, who ever thought before, that the munificient gifts of pri- 
vate donors for general charity became instantaneously the property of the 

(ft) The cue of Sutton Hospital, 10 Ga 28. 
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govommcnt ; and that the trustees appointed by the donors, whether cor- 
porate or uiiiucorporated, might be cotni>elled to yield up their rights to 
whomsoever the* government might appoint to administer them? If we 
Were to establish such a principle, it would extinguish all future eleemosyn- 
ary endowments ; and we should tind as little of public policy, as we now 
iiiid^of law to sustain it. 

An eleemosynary corporation, then, upon a private foundation, being a 
private corporation, it is next to be considered, what is deemed a foundation, 
*and who is the founder. This cannot be stated with more brevity 
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'' and exactness, than iu the language of the elegsint 4k>mmentator upon 
the laws of Efighind : '* The founder of all corporations (says 8ir William 
Blackstone), in the strictest and original Hense, is the king alone, foche only 
can incorporate!, a society ; and in civil corporations^ such as mayor, com- 
monalty, <&c., where there are no possessions or endowments given to the 
body, there 18 no other founder but tlie king ; but in eleemysonary founda- 
tions, such as colleges and hospitals, where there is an endowment of lands, 
the law distinguiHlies and makes two s]>ecies of foundation, theone/>#/«/</f/o 
ificipienSy or the incorporation, in which senne the king is the g<*neral f(»und<'r 
of all colleges and hospitals ; the oihiyr Juinhfiio ptirficltuHy or the dotation of 
it, in which sense, the first gift of the revenues is the foundation, and he 
who gives them is, in the law, the founder ; and it is in this last seiisi*, we 
generally call a man the founder- of a college or hoHpit,ai." 1 ill. Com. 480 ; 
10 Co. 33. 

To all eleemosynary corporations, a visitatorial power attaches, as a 
necessary incident ; for these corporations being composeil of indivi<luals, 
subject to human infirmities, are liable, as well as private pei*soiis, to deviate 
from the end of their institution. The law, therefore, has provided, tlmt 
there shall somewhere exist a power to visit, inquire into, and corivct all 
irn^gularities and abuses in such coqiorations, and to compel the original 
purposes of the charity to be faithfully fulfilled. 1 1>I. Com. 480. The na- 
^ , ture and extent of this visitatorial power has been expounded *wiUi 
* ^ admirable fulness and accuracy by Ix>rd llovt in one of his most 
celebrate<l judgments. Phillip* v. IJurt/y 1 Ld. Kaym. 5 ; s. o. 2 T. 11, 340. 
And of common right, by the dotation, 4;he founder and his heii*s are the 
legal visitors, unless the founder has appointed and assigned another iK*rs(»n 
to be visitor. For the founder may, if he j»lease, at the tiiue of the endow- 
ment, part with his visitatorial power, and the person to whom it is assigned 
will, in that case, possess it in exclusion of the founder's heirs. 1 J>1. Com. 
48*2. This visitatorial power is, therefore, an hereditament founded in j>ro- 
perty, and valuable, in intendment of law ; and stands upi>n the maxim, (hat 
ho who gives his property, has a right to regulate it in future. It includes 
also the legal right of patronage, for as Lord Holt justly observes, " patron- 
age and visitation are necessary consequents one up4>n another." No ttM*hni- 
cal terms are necessary to assign or vest the visitatorial power ; it is sutli- 
cient if, from the nature of the duties to be performed by partieuinr pvi'stHis, 
under the eliartcr, it can l)e inferred, that the founder meant to part wilh it 
in their favor ; and he may divide it among various persons, or subject it to 
any ihoditications or control, by the fundamental statutes of the corporation. 
l>ut where the appointment is given in general tenns, the whole power vests 
in the appointee. J:kk*i v. J'bster, 2 P. Wnis. 3:i5 ; Attorney -General v. 
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Middl^on^ 2 Vcb. 827 ; /». JohnB CoUege v. Todlngton, 1 W. Bl. 84.; g. a 
2 Burr. 200 ; Attorney -General v. Clare College^ 3 Atk. 062 ; s. c. 1 Vea. 
78. In tbe constrnotion *of charters, too, it is a general rule, that if r««».^ 
the objects of the charity are incorporated, as for instance, the master *• 
and fellows of a college, or the master and poor of a hospital, the visita- 
torial power, in the absence of any special appointment, silently vests in the 
founder and his> heirs. But where trustees or governors are incorporated to 
manage the charity, the visitatorial power is deemed to belong to them in 
their corporate character. Philiita v. Biiry^ 1 Ixl. Rayni. 5 ; s. c. 2 T. R. 
346 ; Green v. liutherfort\ 1 Ves. 472 ; Attorney - General v. Middleton^ 
2 Ibid. 327 ; Case of Sutton ITospital^ 10 Co. 23, 31. 

When a private eleemosynary corporation is thus created, by the charter 
of the crown, it is subject to no other control on the part of the crown, than 
what is expressly or implicitly reserved by the charter itself. Unless a 
power be reserved for this pui*pcse, the crown cannot, in virtue of its pre- 
rogative, without the consent of the corporation, alter or amend the cliarter, 
or divest the corporation of any of its franchises, or add to them, or add to, 
or diminish, the number of the trustees, or remove any of the members, or 
change or control the administration of the charity, or compel the corpora- 
tion to receive a new charter. This is the uniform language of tlw authori- 
ties, and forms one of the most stubborn, and well settled doctrines of the 
common law. (a) ^ 

But an eleemosynary, like every other corporation, is subject to the gen- 
eral law of the land. It may forfeit its corporate franchises, by tnUuHcr 
or non-tiser ♦of them. It is subject to the controling authority of its ,^, 
legal visitor, who, unless restrained by the terms of the charter^ may L "''' 
amend and repeal its statutes, remove its officers, correct abuses^ and gene- 
rally superintend the management of the trusts. Where, indeed, the visita- 
torial power is vested in the trustees of the charity, in virtue of their incor- 
poration, there can be no amotion of them from their corporate c.ipacity. 
But they are not, therefore, placed beyond the reach of the law. As 
managers of the revenues of the corporation, they are subject to the general 
superintending power of the court of chancery, not as itself j[)Osse.ssing a 
visitatorial power, or a right to control the charity, but as possessing a gen- 
eral jurisdiction, in all cases of an abuse of trust, to redress grievances and 
suppress frauds. 2 Fonbl. Eq., B. 2,.pt.2, ch. 1, § 1, note a ; Coop. Eq. PI. 
292 ; 2 Kyd on Corp. 195 ; Green v. Butherforth, 1 Ves. 462 ; Attorney- 
General V. JFbufidling JETospitaly 4 Bro. C. C. 165 ; s. c. 2 Ves. jr. 42 ; Iklen v. 
Foster, 2 P. Wms. 326 ; 1 Wooddes. 476 ; Attorney- General v. Price, 3 Atk. 
108 ; Attorney -General y. Lock, 3 Ibid. 164 ; Attorney - General v. Dixie, 13 
Ves. 519; ^ parte Kirby Havensworth Hospital, 15 Ibid. 304, 314; Attorney- 
General v. Earl of Clarendon, 17 Ibid. 491, 499 ; Bcrkhamatead Free Sc/iool, 
2 Ves. & Bl 134 ; Attorney - General v. Corporation of Carmarthen, Cooper 
30 ; Mayor, <&c., of Colchester v. Lowten, 1 Ves. & 5. 226 ; Rex v. Watsoti, 
Z'T. R. 199 ; Attorney- General V, Utica Lis. Co., 2 Johns. Ch. 371 ; -^l^Yor- 
ney- General v. Middleton, 2 Ves. 327. Ancl where a corporation is 
a mere trustee of a charity, a court of equity will go yet further; and 
though it cannot appoint or remove a corporator, it will, yet, in a case of 



(a) See Rex «. Pasmore, 8 T. R. 199, and the cases there cited. 
4 Wheat.— 21 821 
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*gro8s fraud, or abuse of trust, take away the trust from the corporation, 
and vest it in other hands. Mayor y ct'c, of Coventry v. Attorney - General, 
7 Bro. P. C. 2;55 ; Attornef/- Oeneral v. Mirl of Clarendofiy 17 Ves. 491, 499. 

Thus much it lias beeit thought proper to premise respecting tlie nature, 
rights, and duties of eleemosynary corporations, growing out of the common 
law. We may now proceed to an examination of the original charter of 
Dartmouth College. 

It begins, by a recital, among other things, that the Rev. Eleazer 
Wheelock, of Lebanon, in Connecticut, about the year 1754, at his own 
expense, on his own estate, set on foot an Indian charity-school ; and by the 
assistance of other persons, educated a number of the children of the Indians, 
and employed them as missionaries and school-masters among the savage 
tribes ; that the design became reputable among the Indians, so tliat more 
desired the education of their children at the school, than the contributions 
in the American colonies would support ; that the said Wheelock thought it 
expedient to endeavor to procure contributions in England, and requested 
the Rev. Nathanipl Whitaker to go to England, as his attorney, to solicit 
contribution, and also solicited the Earl of Dartmouth antl others, to receive 
the contributions and become trustees thereof, which they cheerfully agreed 
to, and he constituted them trustees accordingly, by a power of attorney, 
and they testified their acceptance by a sealed instrument; that the .^aid 
♦fi7ft1 Wheelock also authorized the trustees to fix and determine *upon the. 
^ place for the said school ; and to enable them understandingly to give 
the preference, laid before them, the several offers of the governmenls in 
America, inviting the settlement of the school among them ; that a large 
number of the proprietors of lands, in the western parts of New Hampshire, 
to aid the design, and considering that the same school might be enlarged 
and improved to promote learning among the English, and to sup]>ly the 
churches there with an orthodox ministry, promised large tracts of land for 
the uses aforesaid, provided the school should be settled in the western part 
of said province ; that the trustees, thereupon, ga^e a preference to the 
western part of said province, lying on Connecticut river, as a situation most 
convenient for said school : That the said Wheelock further represented the 
necessity for a legal incorporation, in order to the safety and well-being of 
said seminary, and its' being capable of the tenure and disposal of lands and- 
bequests for the use of the same ; that in the infancy of said institution, 
certain gentlemen whom he had already nominated in his last will (which he 
had transmitted to the trustees in England), to be trustees in America, should 
be the corporation now proposed ; and lastly, that there were already large 
contributions for said school in the hands of the trustees in England, and 
"further success might be expected ; for which reason, the said Wheelock 
desired they might be invested with all that power therein, which could 
consist with their distance from the same. The charter, after J-hese recitals, 
declares, that the king, considering the premises, and being willing to 
♦fl70l *'^^courage the charitable design, and that the best means of educa- 
^ tion might be established iii New Hampshire for the benefit thereof, 
does, of his special grace, certain knowledge and mere motion, ordain and 
grant, that there be a college erected in New Hampshire, by the name of 
Dartmouth College, for the education and. instruction of youth of the Indian 
tribes, and also of English youth and others ; that the trustees of said col- 
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lege shall be a corporation for ever, by tfae name of the Trustees of Dart- 
mouth College : tljat the then governor of New IlampRhirc, the said Whee- 
lock, and ten other persons, specially named in the charter, shall be trustees 
of the said college, and that the whole number of trustees shall for ever there- 
after consist of twelve, and no more ; that the said corporation shall have 
power to sue and to be sued by their corporate name, and to acquire and 
hold for the use of the said Dartmouth College, lands, tenements, heredita- 
ments and franchises ; to receive, purchase and build any houses for the use 
of said college, in such town in the western part of New Hampshire, as the 
trustees, or a major part of them, shall, by a written instrument, agree on ; 
and to receive, accept and dispose of any lands, goods, chattels, rents, gifts, 
legacies, &c., not exceeding the yearly value of 6000/. It further declares, 
that the trustees, or a major part of them, regularly convened (for which 
purpose seven shall form a quorum), shall have authority to appoint and 
remove the professors, tutors and other bfiicers of the college, and to pay 
them, and also such missionaries and school-masters as sh<all be employed by 
the trustees for instructing the Indians, salaries ami ^allowances, as rt^aoQ 
well as other corporate expenses, out of the corporate funds. It *- 
further declares, that, the said trustees, as often as one or more of the 
trustees shall die, or, by renioval or otherwise, shall, according to their judg- 
ment, become unfit or incapable to serve the interests of the college, shall 
have power to elect and appoint other trustees in their stead, so that when 
the whole number shall be complete of twelve trustees, eight shall be resi- 
dent freeholders of New Hampshire, and seven of the whole number, laymen. 
It further declares, that the trustees shall have power, from time to time, to 
make and establish rules, ordinances and laws, for the government of the 
college, not repugnant to the laws of the land, and to confer collegiate 
degrees. It further appoints the said Wheelock, whom it denominates ** the 
founder of the college," to be president of the college, with authority to 
appoint his successor, who shall be president, until disapproved of by the 
trustees. It then concludes with a direction, that it shall be the dutv of the 
president to transmit to the trustees in England, so long as they should per- 
petuate their board, and as there should be Indian natives remaining to be 
proper objects of the bounty, an annual account of all the disbursements 
from the donations in England, and of the general plans and prosperity of 
the institution. 

Such are the most material clauses of the charter. It is observable, in 
the first place, that no endowment whatever is given by the crown ; and no 
power is reserved to the crown or government in any manner to alter, 
amend or control the charter. It is also apparent, *from the very r,^^.^ 
terms of the charter, that Dr. Wheelock is recognised as the founder •- 
of the college, and that the charter is granted upon his application, and that 
the trustees were in fact nominated by him. In the next place, it is appa- 
rent, that the objects of the institution are purely charitable, for the distri- 
bution of the private contributions of private benefactors. The charity was, 
in the sense already explained, a public charity, that is, for the general pro- 
motion of learning tind piety ; but in this respect, it was just as much public 
before, as after the incorporation. The only effect of the charter was to 
give permanency to the design, by enlarging the sphere of its action, and 
granting a perpetuity of corporate powers and franchises, the better to 
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secure the arlministrotton of the Ix'ticvolent donatioiiA. J^ fonnder, too, Dr. 
Whcclock and liin hc?irs would have licoii completely clothed with the visifci- 
torial powtT : hut tlu; whole govi'mtueiit and control, as well of the officers 
aH of the w n\w» of the college, bcuig with his consent assigned to the trii:i- 
tees in thi i ^-orp^mte ohanicter, the visitatorial power, which in iiiclude<l in 
this authority, rightfully devolved ou the trustees. As managers of the 
[iroperty and revenues of the corporation, they were amenable to the juris- 
diction of the judiciiil tribunals of tho state ; but as visitors, their discretion 
was limited only by the charter, and liable to no supervision or control, at 
least, unless it was fraudulently misapplied. 

From this summary examination it follows, that Dartmouth College was, 
under its original cliart<T, a ]>nvate eleemosynary corporation, endowed with 
♦rQoi *^^'^' usual. privileges and franchises of such corporations, and among 
' ''^ others, with a legal perpetuity, and was exclusively under the govern- 
ment an<l control of twelve trustees, who were to be electetl ami appointed, 
from time to time, by the existing board, as vacancies or removals sliould 
occur. 

Wo are now led to'the consideration of the f]i*st (piestion in the cause, 
whether this charter is a contract, within the clause of the constitution pro- 
hibiting the sHates from passing any law impairing the obligation of con- 
tnicts. In the case of Fktdyir v. Peck, G Cranch 87, ir.C, tliis ct)urt laid 
down its exposition of the word " contnict^' in this clause, in \\\k\ following 
manner: " A contract is a compact between two or more persons, and is 
either executory or executed. An executory contract is one, in which a 
}>arty bin<ls himsi^ll' to do, or not to do, a particular thing. A contract exe- 
cuteil is one in which the object of the contract is perf«>rjned ; an<l this, says 
Klackstone, differs in nothing from a grant. A contnict executed, as well :is 
one that is executory, contains obligations bindhig ou the parties. A grant, 
in its own nature, amounts to an -extinguishment of the right of the grantor, 
and implies a contract not to re-assert that right. A party is always estop- 
ped by his own grant." This language Is perfectly unambiguous, and was 
used in. reference to a grant of land by the governor of a state, under a legis- 
lative act. It determines, in tho most unequivocal manner, that the grant 
•Afiii ^^ ^ state is a contract, within tho clause of *tho constitution now in 

' -1 question, and that it implies a contract not to re-assume the rights 
granted ; d, fortioriyXXxQ. doctrine applies to a charter or grant from the king. 

But it is objected, that the charter of Dartmouth College is not a eon- 
tract contemplated by the constitution, because no valuable considenit ion 
passed to the king, as an equivalent for the grant, it purp- rting to be granted 
ex. uicro motd, and further, that no contracts, tnereJy voluntary, are within 
the prohibitory clause. It must bo admitted, that mere executory contniets 
cannot be enforced at law, unless there be a valua1)lo consid(Tation to sustain 
them ; and the constitution certainly did not mean to create auy iiew obliga- 
tions, or give any new efficacy to nude paints. i>ut it must, on the other 
hand, bo also admitted, that the constitution did intend to preserve all tho 
v>bligatory force of contracts, which they have by the general principles t»f 
law. Now, w^hcn a contract has once pas.sed, ^o>u^ j^V/c, into grant, neither the 
king, nor any private pei-son, who may be the grantor, can recall the grant 
of the property, although the conveyance may have been purely voluntary. 
A gift, completely exeoiited, is irre%'ooablc. The property conveyed by it 
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becpmesy as agunst the donor, the absoiuto property of the donee ; and no 
subsequent change of mtention of the donor can change the riglits of the 
donee. 2 Bl. Com. 441 ; Jenk. Cent. 104. And a gift by the crown of 
incorporeal hereditaments^ such as corporate franchises, when executed, 
comes completely *within the principle, and is, in the strictest sense r«^^^ 
of the terms, a grant. 2 BL Com. 317, 346 ; Shep. Touch, ch. 12, p. ^ 
227. Was it ever imagined, that land, voluntanly granted to any i)erson by 
a state, was liable to be resumed, at its own good pleasure ? Such a preten- 
sion would, under any circumstances, be truly alarming ; but in a country 
like ours, where thousands of land-titles had their origin in gratuitous grants 
of the states, it would go far to shake the foundations of the best settled 
estates. And a grant of franchises is not, in point of prhiciple, distinguish- 
able, from a grant of any other property. If, therefore, this charter were a 
pure donation, when the grant was complete, and accepted by the grantees, 
it involved a contract, that the grantees should hold, and the grantor should 
not re-assume the grant, as much as if it had been founded ou the most valu- 
able consideration. 

But it is not admitted, that this charter was not granted for what the 
law deems a valuable consideration. For this purpose, it matters not how 
trifling the consideration may be ; a pepper-corn is as good as a thousand 
dollars. Nor is it necessary, that the consideration should be a benefit to 
the grantor. It is sufficient, if it import damage or loss, or forbearance of 
benefit, or any act done or to be done, ou the part of the grantee. It is 
unnecessary to state cases ; they are familiar to the mind of every lawyer. 
P'dlana v. Van Mierop^per Yates, J., 3 Burr. 1003 ; ^rth y. Stanton^ 1 
Saund. 211, Williams' note. 2, and the cases there cited. 

With these principles in view,. let us now examine *the terms of r^AQK 
this charter. It purports, indeed, on its face, to be granted '* of the *■ 
special grace, certain knowledge and mere motion " of the king ; but these 
words were introduced for a very different purpose from that now contended 
for. It is a general rule of the common law (the reverse of that applied in 
ordinary cases), that a grant of the king, at the suit of the grantee, is to be 
construed most beneficially -for the king, and most strictly against the 
grantee. Wherefore, it is usual to insert in the king's grants, a clause, that 
they are made, not at the suit of the grantee, but of the special grace, cer- 
tain knowledge and mere motion of the king ; and then they receive a more 
liberal construction. This is the true object of the clause iu question, as wo 
are informed by the most accurate authorities. 2 Bl. Com. 347 ; Finch's 
Law 100 ; 10 Rep. 112 ; 1 Shep. Abr. 136 ; Bull. N. P. 136. But^ the char- 
ter also, on its face, purports to be granted, in consideration of the premises 
in the introductory recitals. 

Now, among these recitals, it appears, that Dr. Whcelock had founded a 
charity-scbool at his own expense, on his own estate ; that divers contribu- 
tions had been made in the colonies, by otIu*rs, for its support ; that new 
contributions had been made, and were makiiig, in England, for this pur- 
pose, and were in the hands of trustees appointed by Dr. Wheelock to act 
in his behalf; that Dr. Wheelock had con.sented to have the school estab- 
lished at such other place as the trustees ^«hould select ; that offers had been 
made by several of the govcninients iu America, inviting the* estab- r*»Qa 
lishment of the school among them ; that offers of land had also been ^ 
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made by divers proprietors of lands in the western parts of New Hampshire^ 
if tbe sehool should be cstablishcHl (here ; that the trustees had finally con- 
sented to establisli it in Now llain|)shiro ; and that Dr. Wheeloek repre- 
sented that, to effectuate ihi? j)urp«)so.s of all parties, an iiujorpomtion was 
necessary. Can it be truly said, that these recitals contain no legal con- 
sidcratiorT of benelit to the crown, or of forbearance of benefit on the other 
side? Is there not an implied contract by Dr. Wheeloek, if a charter is 
granted, that the school shall bereniovod from his estate to New Hampshire ? 
and that he will n^intpiisli all his control over the funds collected, and to bo 
colle<5led, in England, under hm auspices, and subject to his authority? th;;t 
hv will yield up the management of his charity-school to the trustees of the 
college? that he will relinquish all the offers made by other American 
governments, and devote his patronage to this institution ? It will scarcely 
be denied, that he gave up the right any longer to maintain the charity- 
school already established on his own estate ; and that the funds collected for 
its use, and subject to his management, were yielded up by him, as an endow- 
ment of the college. Tlw, very language of the charter supposes him to bv^ 
the legal Owner of the funds of the charity-school, and in" virtue of this 
endowment, declares him the founder of the college. It mattei*s not, whether 
the fuTids W(M*e great or small ; Dr. Wheeloek had procured them, by his 
own intluence, and they were under his control, to be applied to the *sup- 
♦rH" I ^^^'^ ^^ ^"'"^ charity-school ; and when he relin(piished this control, he 

^ rcliiKpiished a right founded in property acquired by his labors. 
Besides, Dr. Wheeloek impliedly agreed to devote his future services to the 
college, when erected, by becoming president thereof, at a period when 
sacrifices must necessarily be made to accomplish the great design in view. 
If, indeed, a pe[»per-corn be, in the eye of the law, of sufficient value to 
found a contract, as upon a valuable consideration, are these implied agree- 
ments, and thesi' relin(piishments of right and benefit, to be deemed wholly 
worthless ? It has never been doubted, that an agreeihent not to exercise a 
trade in a particular place was a sufficient consideration to sustain a contract 
for the payment of money ; «/'o>7/or/, the relinquishment of j)roper!y which 
a p(Tson holds, or controls tiie use of, as a trust, is a suflicient consideration ; 
for it is parting with a legal right. Even a right of patronage (jun /Hftmna- 
ti(s) m of great value in intendment of law. Nobody doubts, that an advow- 
son is a valuable hereditament ; and yet, in fact, it is but a mere trust, or 
right of nomination to a benefice, which cannot be legally sold to the intended 
incunabent. 2 151. ('om. 22, Christian's note. In respect to Dr. Wheeloek, 
then, if a consideratioh be necessary to support the charter as a contract, it 
is to be found in the implied stipulations on his part in the chart er itself. 
He relinquished valuable rights, and imdertook a laborious oflice, in considera- 
tion of the grant of the incorporation. 
*rft«i *This is not call. A charter may bo granted upon an executory, 

■• as well as an executed or present consideration. When it is granted 
to persons who have not made .application for it, until their acceptance 
thereof, the grant is yet tnJierL Upon the acceptance,- there is an implied 
contract on the part of the grantees, in consideration of the charter, that 
they will perform the duties, and exercise the authorities conferred by it. 
This was the doctrine asserted by the late learned Mr. Justice Bullkr, in 
a modem case. Rex. v. Pasmore, 3 T, R. 190, 239, 246. lie there said, 
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'^I do not know how to reason on this point better than in the manner nrgcd 
by one of the relator's counsel, who considerecl the grant of incorporation to 
be a compact between the crown, and a certain number of the Hubj(H3ts, tlic 
latter of whom undertake, in consideration of the privileges which are be- 
stowed, to exert themselves for the good government of the place," {i. «., tho 
place incorporated). It will not be pretended, that if a charter be granted 
for a bank, and the stockholders pay in their own funds, the charter is to be 
deemed a grant, without consideration, and therefore, revocable at the 
pleasure of the grantor. Yet, here, the funds are to be managed, and the 
services performed exclusively for the use and benefit of the stockholders 
themselves. And where the grantees are mere trustees to perform services, 
without reward, exclusively for the benefit of others, for public charity, can 
it be reasonably argued, that these services are less valuable to the govern- 
ment, than if performed for the private emolument of *the trustees r*gog 
themselves? In respect then to the trustees also, there was a valu- *- 
able consideration for the charter, the consideration of services agreed to be 
rendered by them, in execution of a charity, from which they could receive 
no private remuneration. 

There is yet another view of this part of the case, which deserves tho 
most weighty consideration. The corporation was expressly created for the 
purpose of distributing in perpetuity the charitable donations of private 
benefactors. By the terms of the charter, the trustees, and their successors, 
in their corporate capacity, were to receive, hold and exclusively manage all 
the funds so contributed. The crown, then, upon the face of the charter, 
pledged its faith that the donations of private bc*nefactons siiould be per- 
petually devoted to their original purposes, without any interference on its 
own part, and should be for ever administered by the trustees of the cor- 
poration, unless its corporate franchises should be taken away by due pro- 
cess of law. From the very nature of the case, therefore, there was an 
implied contract on the part of the crown, with every benefactor, that if he . 
would give his moAey, it should be deemed a charity protected by the char- 
ter, and be administered by the corporation, according to the general law of 
the land. As, soon, then, as a donation was made to the corporation, there 
was an implied contract, npringing up, and founded on a valuable considera- 
tion, that the crown would not revoke or alter the charter, or change its 
administration, without the consent of the corporation. There was also an 
implied contract between the corporation itself, and every benefactor, r*^q/v 
*npon a like consideration, that it would administer his bounty accord- *- 
ing to the terms, and for the objects stipulated in the (charter. 

In every view of the case, if a consideration were necessary (which I 
utterly deny) to make the charter a valid contract, a valuable consideration 
did exist, as to the founder, the trustees, and the benefactors. And upon 
the soundest legal principles, the chapter may be properly deemed, according 
to the various aspects in which it is viewed, as a several contract with each 
of these parties, in virtue of the foundation, or the endowment of the col- 
lege, or die acceptance of the charter, or the donations to the charity. 

And here we might pause : but there is yet remaining another view of 
the subject, which cannot consistently be passed over without notice. It 
seems to be assumed by the argument of the defendant's counsel, that there 
is no oontnot whatsoever, in virtue of the charter, between the crown and 
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the corporation itself. Bat it deserves oonsideration> whether this asdamp- 
tion uan bo sustained upon a solid foundation. 

If this had been a new charter, granted to an existing oorp<Hration, or a 
grant of lands to an existing corporation, there could not have been a doubt, 
that the grant would have been an executed contract with the corporation ; 
as much so, as if it had been to any private person. But it is supposed, that 
as this coqK>ratiou was not then in cxistenC^a, but .was created and its fran< 
chises bestowed, uno fiaJtik-^ the charter cannot bo construed a contract, be- 
cause there was no ])erson i» rerum natural with whom it might be made. 
*6l)ll ^^ ^^'^> however, a just and legal view 9f the ^subject ? If the cor- 

^ porajtion had no existence, so as to become a contracting party, neither 
had it, for the purpose of receiving a grant of the franchises. The truth is, 
that there may be a priority of operation of things in the same grant ; and 
the law distinguishes and gives such priority, wherever it is necessary to 
effectuate the objects of the grant. C(ue of Sutton HoBpUalf 10 Ca 23 ; 
JBuckkuid V* jFbtocher, cited. Ibid. 27--8, and recognised in Attorney- G6neral 
V. BovsycTy 3 Yes. jr. 714, 726-7 ; 8. p. Highmoro on Mort. 200, ^c. From 
the nature of things, the artificial person called a corporation, must be cre- 
ated, before it can be capltble of taking anything. When, therefore, a 
charter is granted, and it brings the corporation into existence, without any 
act of the natural persons who compose it, and gives such corporation any 
privileges, franchises or property, the law deems the corporation to be first 
brought into existence, and then clothes it with the granted liberties and 
property; When, on the other hand, the corporation is to be brought into 
existence, by some future acts of the corporators, the franchises remain in 
abe}«ance, until such acts are done, and when the corporation is brought into 
life, the franchises instantaneously attach to it. There may be, in intend- 
ment of law, a priority of time, even in an instant, for this purpose. Ibid. 
And if the corporation have an existence, before the grant of its other fran- 
chises attaches, whfkt more difficulty is there in deeming the grant of these 
franchises a contract with it, than if granted by another instrument, at a 
subsequent period? 

It behooves those also, who hold, that a grant to a corporation, not then 
*602l ^^ existence, is incapable *of being deemed a contract, on that account, 
^ to consider, whether they do not, at the same time, establish, that the 
grant itself is a nullity, for precisely the same reason.- Yet such a doctrine 
would strike us all, as pregnant with absurdity, since it would prove that aa 
act of incorporation could never confer any authorities, or rights or property 
on the corporation it created. It may be admitted, that two parties a:*e 
necessary to form a perfect contract ; but it is denied, that it is necessary, 
that the assent of both parties must be at the same time. If the legislature 
were voluntarily to grant land in fee, to the first child of A., to be hereafter 
bom ; as soon as sueh child should be bom, the estate would vest in it. 
Would it be contended, that such grant, when it took effect, was revocable, 
and not an executed contract, upon the acceptance of the estate ? The same 
question might be asked, in a case of a gratuitous grant by the king, or the 
legislature, to A. for life, and afterwards, to the heirs of B., who is thai liv- 
ing. Take the case of a bank, incorporated for a limited period, upon the 
express condition that it shall pay out of its corporate funds, a certain sun, 
as the ocmsideraticm for the ehafter^ahd after the corporation la ocgtniaed, 
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a fiayment duly mado of the snnir out of the corporate funds ; will it be eon- 
tended, that there is not a subsisting contract between the government and 
the corporation, by the matters thus arising eie po9t facto, that the charter 
shall not be revoked, during the stipulated period ? Suppose, an act declare 
ing that all persons, who should thereafter pay into the public treasury a 
stipulated sum, should, be tenants in common of certain *land8 belong- r*AAo 
ing to the state, in certain fHroportions ; if a person, afterwards born, *- 
pays the stipulated sum into the treasury, is it less a contract witli him, 
than it would be with a person in eue at the time the act passed? We . 
inust admit, that there may be future springing contracts, in respect to 
persons not now in esae^ or we shall involve ourselves in inextricable 
difficulties. And if there may be, in respect to natural persons, why not also 
in respect to artificial persons, created by the law, for the very purposet of 
being clothed with corporate powers ? I am unable to distinguish between 
•the case of a grant of land or of franchises to an existing corporation, and a 
like grant to a corporation brought into life for the very purpose of receiv- 
ing the grant. As soon as it is in esM, and the franchises and property 
become vested and executed in* ity thjd grant is just as much an executed 
contract, as. if its prior existence had been established for a century. 

Supposing, however, that in either of the views which have been sug^ 
gosted, the charter of Dartmouth College is to be decked a contract, we are 
yet met with several objections of another nature. It is, in the first place, 
contended, that it is not 41 contract, within the prohibitory clause of the con- 
stitution, be<mu0e that clause was never intended to, apply to mere contracts 
of civil institution, such as the contract of marriage, or to grants of power 
to state oilicerH, or to contracts relative to their office or to -grants of trust 
to be exercised for plurposes merely public, ^here the grantees take no bene- 
ficial interest. 

It is admitted, that the state legislatures have ^power to enlarge, r^^^j 
repeal and limit the authorities of public officers, in their official ^ 
capacities, in all cases, where the constitutions of t|he states respectively do 
not prohibit them ; and this, amoug-others, for the very reason, that there 
is no express or implied contract, that they shall always, during their con- 
tinuance in office, exercise such authorities ; they are to exeroise them only 
during the good pleasure of the legislature. But when the legislature makes 
a contract with a public officer, as in the case of a stipulated salary for his 
services, during a limited period, this, during the liiQitcd period, is just as 
much a contract, within the purview of the constitutional ])rohibition, as a_ 
like contract Would be between two private citiisens. Will it~Jjo contended. 
Chat the legislature of a state can diminish the salary of a yid gc,^ ^hoHing 
his office during good behavior? Such an authority has never yef7^<i6iF 
asserted, to our knowledge. It may also be admitted, that cor])or;ition8 for 
mere public government, such as towns, cities and counticK, may in many 
ix^spects be subject to legislative control. But it will hardly be contended, 
that even in respect to such corporations, the legislative power is so trans- 
cendent, that it may at its will take away the private property of the corpo- 
ration, or change the uses of its private funds, acquired under the public 
faith. Can the legislature confiscate to its own use the private funds which 
a municipal corporation holds under its charter, without any default or con- 
sent of the oorporatora ? H a municipal corporation be capable of holding 
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devisefi and legacies to charitable nses (as many munioipal corporations 
^Od"! *'^^^')f ^^^^ ^^^ legi8latui*e, under our fonns of limited government, 

-' possess the authority to seize upon those funds, and appropriate them 
to other uses, at its own arbitrary pleasure, against the will of the donors 
and donees ? From the very nature of our governments, the public faith 
is pledged the other way ; and that pledge ccmstitutcs a valid compact ; 
and that compact is subject only to judicial inquiry, construction and abro* 
gation. This court have ali*eady had occasion, in other causes, to express 
* their opinion on this subject ; and there is not the slightest inclination to 
retract it. Terrett v. Taylor^ 9 Oranch 43 ; Town of FawUi v. Clarky Ibid. 
292. 

As to the case of the contract of marriage, which the argument supposes 
not to be within the reach of the prohibitory clause, because it is matter of 
civil institntiou, I profess not to feel the weight of the reason assigned for 
the exception. In a legal sense, all contracts, recognised as valid in any 
country, may be properly said to be mattera of civil institution, since they 
obtain their obligation and construction ^ei^'e loci eoiUractda. Titles to land, 
constituting part of the public domain, acquired by grants under the pro- 
visions of existing laws by private peraons, are certainly contracts of civil 
institution. Yet no one ever supposed, that when acquired bond fide, they 
were not beyond the reach of legislative revocation. And so, certainly, is 
th(^ established doctrine of this coui*t. Ibid. A general law, regulating 
*ro« 1 ^^*^'^**'^^'** from the contract of mamage, like a law regulating *reme- 

^ diL's in other cases of broaches of contracts, is not necessarily a law 
impairing the obligation of such a contract, (a) It may be the only effectual 
mode oi' enforcing the obligations of the conti*act on both sides. A law 
punishing a breach of a contract, by imposing a forfeiture of the rights 
acquired under it, or dissolving it, because the mutual obligations were no 
longer observed, is, in no correct sense, a law impairing the obligations of 
the contract. Could a law, compelling a specific performance, by giving a 
new remedy, be justly deemed an excess of legidative power? I'hus far the 
contract of marriage has been considered with reference to general laws 
Regulating divorces upon breaches of that contract. But if the argument 
means to assert, that the legislative power to dissolve such a contract, with- 
out such a breach on either side, against the wishes of the parties, and 
without any judicial inquiry to ascertain a breach, I certainly am not pre- 
pared to admit such a power, or that its exercise would not entrench upon the 
prohibition of the constitution. If, under the faith of existing laws, a con- 
tract of marriage be duly solemnized, or a mamage settlement be made (and 
marriage is always in law a valuable consideration for a contract), it is not 
easy to perceive, why a dissolution of its obligations, without any default or 
assent of the parties, may not as well fall within the prohibition, as any 
otjier contract for a valuable consideration. A man has just as good a right 
^ L^, to his wife, as to the property acquired under a marriage ^contract. 
' * ^ He has a legal right to lu^r society and her fortune ; and to divest 
iuch right, M'ithout his default, and against his will, would be as flagrant a 
violation of the principles of justice, as the confiscation of his own estate. 
I leave this case, however, to be settled, when it shall arise. I have gone 

^^^ * \ 

y 

{a) See Holmes t, Lansing, 8 Jolms. Caa. 78. 
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into it, because it was urged witb great earnestnesM u|K>n us, and required 
a reply. It iR sufficient now to say, tbat as at pix'seut advised, the argument 
derived i'roni-lhis source, docs not press my mind with any now and insur- 
mountable difficulty. 

In respi.*ct ab>o to grants and contracts, it would be far too narrow a con- 
stnictiou of tbe constitution, to limit tbe prohibitory clause to such only 
where the parlies take for their own private benefit. A grant to a private 
trustee, for the benefit of a particular cestui que trust, or for any special, 
private or public charity, cannot be tbe less a contract, because the trustee 
takes nothing for his own benefit. A grant of the next presentation to a 
churcb is still a contract, although it limit the grantee to a mere right of 
nomination or pati'oiiage. 2 lil. Com. 21. The fallacy of the argument eon- 
sibts, in asi»unuug the very ground in controversy. It is not adihilted, tliat 
a contract with a tinistee is, in its own nature, revocable, whether it be for 
special or general purposes, for public charity or paiticular beneficence. A 
private donation, vested in a trustee, for objects of a general nature, does 
not thereby become a public trust, which the gov eminent may, at its pleas- 
ure, take from the trustee, and administer ""in its own way. Tlie truth r« .^^ 
is, that the government has no power to revoke a grant, even of its I- 
own funds, when given to a private person, or a coqH)i*ation, for special uses 
It cannot recall its own- endowments, granted to any hospital or college, or 
city or town, for the use of such corporations. The only authority ri'main- 
ing to the governnu^nt is judicial, to ascertain the validity of the grant, to 
enforce its pro]>er uses, to suppress frauds, and, if the uses are charitable, to 
secure their regular administration, through the means of equitable tribunals, 
in cases whcrit there would otherwise be a failure of justice. 

Another objection growing out of, and connected with that which we 
have been cousidcj ing, is, that no grants are within the constitutional pro- 
hLbitiou, except such as respect property in the strict sense of the term ; tbat 
is to say, beneficial interests in lauds, tenements and heredi laments, <&c., 
which may be sold by the grantees, for their own benefit : and tliat grants 
of franchises, immunities and authorities not valuable to the parlies, as prop- 
erty, are excluded from its purview. No authority has been cited to sustain 
this distinction, and no reason is perceived to justify its adoption. There 
are many rights, franchises and authorities, which are valuable in oont4>nip1a- 
tion of law, where no beneficial interest can accrue to the ])ossessi>r. A 
(grant of tbe next presentation to a cburch, limited to the grantee alone, has 
been already mentioned. A power of appointnu^nt, i-eserved in a marriage 
settlement, either to a party or a s*trang:er, to appoint uses in favor of third 
persons, without compensation, is another instance. ""A grunt of lands ..^ 
to a trustee, to raise portions or pay debts, is, in law, a valuable grant, ^ 
and conveys a legal estate. Even a power, given by will, to executors, to 
sell an estate for payment of debts is, by the better opinions and aulliority, 
'^coupled with a trust, and capable of survivorsliip. Co. Lilt. 113 ^/, Ilarg. 
db Butler^s note 2 ; Sugden on Powers 140 ; Jackson v. Jausen, Johns. 73; 
I'Yanklia v. Osf/ood, 2 Johns. Cas. 1 ; s. c. 14 Johns. 627 ; Zcbach v. JSmith^ 
3 Binn. ttO ; Jjcsace of Moody v. Vamlyke^ 4 Ibid. 7, 31 ; Attorney 'Uenei*al 
V. Gleg, 1 Atk. 356 ; 1 Bac. Abr. 580 (Gwillim's edit.). Many dignities and 
offices, existing at common law, arc merely honorary, and witbout profit^ and 
sometimes are onerous. Yet a grant of them has never been supposed the 
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ooUoctive right in all the trnstees ; *each of them also has a franohise in it. 
Lord Holt says, **\t is agrreeable to reason, and the rules of law, that 
a franchise should be vested in the corporation aggregate, and yet the 
benefit redound to the particular members, and be enjoyed by them in 
their private capacities. Where the privilege of election is used by particu- 
lar persons, it is a particular right vested in each particular man." Aslthy 
V. White, 2 Ld. Raym. 938, 952 ; Attomet/'Gmeral v: Dixie,^^ 13 Ves. 519. 
Each of the trustees had a right to vote in all elections. If obstructed in 
the exercise of it, the law furnished hhn with an adequate recompense in 
damages. If ousted unlawfully from his ofSce, the law would, by a manda- 
ntMSy compel a restoration. 

It is attempted, however, to establish that the trustees have no interest 
in the corporate franchises, because it is said, that they may be witnesses, 
in a suit brought against the corporation. The case cited at the bar 
certainly goes the length of asserting, that in a suit brought against a char- 
itable corporation, for a recompence for services performed for the corpora- 
tion, the governors, constituting the corporation (but whether intrusted with 
its funds or not by the act of incorporation does not appear), are competent 
witnesses ap^ainst the plaintiff. Weller v. Governor of tlie ^uncUing Hos- 
pitaly 1 Poake's Cas. 153. But assuming this case to have been rightly de- 
cided (as to which, upon the authorities, there may be room to doubt), the 
48^^.1 corporators *beiug technically parties to the record {Attorney- Gen* 
-' eridw City of London, 3 Bro. 0. C. 171 ; s. o. 1 Ves. jr. 243 ; Bur- 
ton V. Ilinde, 5 T. R. 174 ; Nason v. l^teher,' 7 Mass. 898 ; Phillips on 
Evid. 42, 52, 57 and notes ; 1 Kyd on Corp. 304, Ssv, ; Highmore on Mortm. 
514), it does not establish, that in a suit for the corporate property vc8te<i in 
the trustees in their corporate capacity, the trustees are competent witnesses. 
At all events, it does not establish, that in a suit for the corporate franchises 
to be exercised by the trustees, or to enforce their visitatorial power, the 
trustees would be competent witnesses. On a nuxndamtm to restore a trus- 
tee to his corporate or visitatorial power, it will not be contended, that the 
trustee is himself a competent witness, to establish his own rights, or the cor- 
porate rights. Yet, why not, if the law deems that a trustee has no interest 
in the franchise ? The test of interest assumed in the argument proves 
nothing in this case. It is not enough, to establish, that- the trustees are 
si»ractiiQes competent witnesses ; it is necessary to show, that they are 
always so, in re»^)ect to the corporate franchises, and their own. It will not 
be pretended, that in a suit for damages for obstruction in the exercise of 
his official powers, a trustee is a disinterested witness. Sufsh an obstruction 
is not a damnum aheque ii^urid. Each trustee has a vested right, and legal 
interest, in bis office, and it cannot be divested but by due course of law. 
The illustration, therefore, lends no new force to the argument, for it 
•"06l ^^^'* ^^^ establish, that wlien their own rights ♦are in controversy, the 
^ trustees have no legal interest in their offices. 

The principal. objections liaving been thus answered, satisfactorily, at 
least, to my own mind, it remains only to declare, that my opinion, after the 
most mature deliberation is, that the charter of Dartmouth College, granted 
in 1769, is a contract within the purview of the constitutional prohibition. 

1 might now proceed to the dificnssion of the seoond question ; but it is 
necessary previooaly to dispose of a doctrine which has been very serionsly 
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urged at tbe bar, viz., that the charter of Dartmoath Ck>llege was disaolyed 
at the revolation, and is, therefore, a mere nnllity. A case before Lord 
Thublow has been cited in support of this doctrine. Attorney- General ▼. 
City of London y 3 Bro. C. C. 171 ; s. c. 1 Ves. jr. 243. ITie principal 
question in that case was, whether the corporation of William & Mary Col- 
lege, in Virginia (which had received its charter from King William and 
Queen Mary), should still be permitted to administer the charity, under Mr. 
Boyle's will, no interest having passed to the college, under the will, but it 
acting as an agent or trustee, under a decree in chancery, or whether a new 
scheme for the administration of the charity should be laid before the court. 
Lord Thurlow directed a new scheme, because the college, belonging to an 
independent government, was no longer within the reach of the court. And 
he very unnecessarily added, that he could not now consider the college as a 
corporation, or as another report (1 Yes. jr. i243) states, *that he f^trQ^ 
could not take notice of it, as a corporation, it not having proved its *- 
existence, as a corporation, at all. If, by this. Lord Thuhlow meant to 
declare, that all charters acquired in America from the crown, were destroyed 
by the revolution, his doctrine is not law ; and if it had been true, it would 
equally apply to all other grants from the crown, which would be monstrous. 
It is a principle of the common law, which has been recognised as well in 
this, as in other courts, that the division of an empire works no forfeiture of 
previously-vested rights of property. And this maxim is equally consonant 
with the common sense of mankind, and the maxims of eternal justice. 
Terrett v. Taylor^ 9 Cranch 43, 50 ; Kelly v. Hdrrieony 2 Johns. Gas. 29 ; 
Jackson v. Zunn, 3 Ibid.. 109; CcUvMs Caee^ 1 Co. 27. This objection, 
therefore, may be safely dismissed without further comment. 

The 'remaining inquiry is, whether the acts of the legislature of New 
Hampshire, now in question, or any of them, impair the obligations of the 
charter of Dartmouth College. The attempt certainly is to force upon the 
corporation a new charter, against the will of the corporators. Nothing 
seems better settled, at the common law, than the doctrine, that the crown 
cannot force upon a private corporation a new charter ; or compel the old 
members to give up their own franchises, or to admit new members into the 
corporation. lUx v. Vice- Chancellor of Camhridgey 3 Burr. 1656 ; Resb v. 
JPasmorey 3 T. R. 240 ; 1 Eyd on Corp. 65 ; Hex v. Larwood, Comb. 316. 
Neither can the crown compel a man *to become a member of such r«<^Qo 
corporation, against his will Rex v. Dr. Askew, 4 Burr. 2200.. As *- 
little has it been supposed, .that under our limited governments, the legisla- 
ture possessed such transcendent authority. On one occasion, a very able 
court held, that the state legislature had no authority to compel a person to 
become a. member of a mere private corporation, created for the promotion 
of a private enterprise, because every man had a right to refuse a grant. 
KUis V. Marshall, 2 Mass. 269. On another occasion, the same learned 
court declared, that they were all satisfied, that the rights legally vested in 
a corporation cannot be controlled or destroyed by any subsequent statute, 
unless a power for that purpose be . reserved to the legislature in the act 
of incorporation. Wales v. Stetson, 2 Mass, 143, 146. These principles are 
BO consonant with justice, sound policy and legal reasoning, that it is difficult 
to resist the impression of their perfect oorrectness. Tlie application of 
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them, however, does not, from our limited authority, properly belong to the 
appellate jurisdiction of this court in this case. 

A very sammary examination of the acts of New Hampshire will abun- 
dantly show, that in many material respects they change the charter of Dart- 
mouth College. The act of the 27th of June 1816, declares that the corpo- 
ration known by the name of the Trustees of Dartmouth College shall be 
called the Trustees of Dartmouth University. That the whole number of 
♦70fll *^^®*®®® *^*'^ ^ twenty-one, a majority •of whom shall form a quorum; 
^ that they and their successors shall hold, use, and enjoy for ever, all 
the powers, authorities, rights, property, liberties, privileges and immuni- 
tied, heretofore held, &c., by the trustees of Dartmouth College, except 
where the act otherwise provides ; that they shall also have power to deter- 
mine the times and places of their 'meetings, and manner of notifying the 
same ; to organize colleges in the university ; to establish an institute, and 
elect fellows and niembera thereof ; to appoint and displace officers, and 
determine their duties and compensation ; to delegate the power of supply- 
ing vacancies in any of the offices of the university for a limited term ; to 
pass Oi'dinances for the government of the stadents ; to prescribe the course 
of education ; and to arrange, invest and employ the funds of the university. 
The act then provides for the appointment of a board of twenty-five over- 
seers, fifteen of whom shall form a quotum, of whom five are to be such. ex 
officio f and the residue of the overseers, as well as the new trustees, are t-o 
be appointed by the governor and council. The board of overseers are, 
among other things, to have power, ** to inspect and confirm, or disapprove 
and negative, such votes and proceedings of the board of trustees as shall 
relate to the appointment and removal of president, professors, 'apd other 
permanent officers of the university, and determine their salaries ; to the 
establishment of colleges and professorships, and the erection of new college 
buildings." The act then provided, that the president and professors shall 
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be nominated by the trustees, and appointed by the overseers, ♦and 



shall be liable to be suspended and removed in the same manner ; 
and tliat each of the two boards of trustees and overseers shall have power 
to suspend and remove any member of their respective boards. The supple- 
mentary act of the 18th of December 1816, declares, that nine trustees shall 
form a quorum, and that six votes at least shall be necessary for the passage 
of any act or resolution. . The act of the 26th of December r816, contains 
other provisions, not very material to the .question before us. 

From this short analysis, it is apparent, that, in substance, a new corpora- 
tion is created, including the old corporators, with new powers, and subject 
to a new control ; or that the old corporation is newly organized and 
enlarged, and placed under an authority hitherto unknown to it. The board 
of trustees are increased from twelve to twenty-one. The college becomes 
a university. The property vested in the old trustees is transferred to the 
new board of trustees, in their corporate capacities. The qvorvm is no 
longer seven, but nine. The old trustees have no longer the sole right to 
perpetuate their succession, by electing other trustees, but the nine now 
trustees are, in the first instance, to be appointed by the governor and coun- 
cil, and the new board are then to elect other trustees, from time to time, as 
vacancies occur. The new board, too, have the power to suspend or remove 
uuy meniber, so that a minority of the old board, co-operating with the new 
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trustees, possess the unlimited power to remove the majorit)' of the old 
board. The powers, too, of the corporation are varied. It has authority to 
organize new colleges in *"the university, and to establish an insti- e^h,. 
tute, and elect fellows and mcinbers thereof." A board of overseers '- 
is created (a board utterly unknown to the old charter), and is invested with 
a general supervision and negative upon all the most Impoi'tant acts and 
proceedings of the trustees. And to give complete effect to this now author- 
ity, instead of the right to appoint, the trustees are in future only to nomi- 
nate, and the overseers are to approve, the president aud professors of the 
university. 

If these are not essential changes, impairing the rights and authorities 
of the trustees, and vitally affecting the interet^ts and organization of Dart- 
month College, under its old charter, it is difficult to conceive what acts, 
short of an unconditional repeal of the charter, could have that effect. If 
a grant of land or franchises be made to A., in tri^st for special purposes, 
can the grant be revoked, and a new grant thereof be made to A., B. and 
C, in trust for the same purposes, without violating the obligation of the 
first grant? If property be vested b}' gi*ant in A. and B., for the use of a 
college, or an hospital, of private foundation, is . not the obligation of that 
grant impaired, when the estate is taken from their exclusivie management, 
and vested in them in common with ten other persons ? If a power of 
appointment be given to A. and B., is it no violation of their right, to annul 
the appointment, unless it be. assented to by five other persons, and then 
confirmed by a distinct body ? If a bank or insurance company, by the 
terms of its charter, be under the management of directors, elected by the 
stockholders, would not the *rights acquired by the charter be im- r^/^io 
paired, if the legislature should take the right of election from the *- 
stotfkholders, and appoint directors unconnected with the corporation ? 
These questions • carry their own answers along with them. The common 
sense of mankind will teach us, that all these cases would be direct infringe- 
ments of the legal obligations of the grants to which they refer ; and yet 
they are, with no essential distinction, the same as the case now at the bar. 

Id my judgment, it is ]ierCeotly clear,' that any act of a legislature which 
takes away any powers or franchises vested by its charter in a private cor- 
poration, or its corporate officers^ or which restrains or controls the legiti- 
mate exereise of them, or transfers them to pther persons, without its assent, 
is a violation of the obligations of that charter. If the legislature mean to 
claim such ah authority, it must be reserved in the grant. The cliarter of 
Dartmouth College contains no such reservation ; and I am, therefore, 
bound to declare, that the acts of the legislature of New Hampshire, now 
in question, do impair the obligations of that charter, and are, consequently, 
unconstitutional and void. 

In pronouncing this judgment, it has not for one moment escaped me, 
how delicate, difficult and ungracious is the task devolved upon us. The 
predicament in which this court stands in relation to the nation at large, is 
fun of perplexities and embarrassments. It is called to decide on causes 
between citizens of different states, between a state and its oitizens, and 
between different states. It stands, therefore in the midst of ^jealottsies r*i^ig 
and rivalries of conflicting Jkarties, with the most uiomentous inter- '- 
ests oonfided to its care. Under such circumstances, it never ean have a 
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motive to do more than its duty ; and I trast, it will always be found to 
possess firmness enough to do that. 

Under these impressions, I have pondered on the case before us with the 
most anxious deliberation. I entertain great respect for the legislature, 
whose acts are in question. I entertain no less respect for the enlightened 
tribunal whose decision we are called upon to review. In the examinatioh, 
I have endeavored to keep my steps super antiquas vias of the law, under 
the guidance of authority and principle. . It is not for judges to listen to the 
voice of persuasive eloquence, or popular appeal. We have nothing to do, 
but to pronounce the law as we find it ; and having done this, our justifica- 
tion must be left to the impartial judgment of Our country. 

• DuvALi^ Justice, dissented, (o^ 

*7i4l ^pon the suggestion of the plaintiflTs counsel, that the defendant 
^ had died since the last term, the court ordered the judgment to be 
entered nunc pro tunc as of that term, as follows : — 

JuDOMXNT. — This "cause came on to be heard, on the transcript of the 
record^ and was argued by counsel : And thereupon, all and singular the 
premises being seen, and by the court now here fully understood, and 
^H..-| mature deliberation being thereupon had, *it appears to this court, 

_ that the said act^ of the legislature of New Hampshire, of the 27th 
of Jt/ne and of the 18th and 26th of December, Anno Domini 1816, in the 

(a) In the discussions which arose in Franco, in 1786, upon the bew charter then 
recently granted to the French East India oompany, it seems to have been taken for 
granted, by the lawy era on both sides, to whom the questions in controyeray were sub- 
mitted by the company, and by the merchants who considered themseWcs injured by 
its establishment,' that if the jcharter had regularly issued according to the forms 6t the 
French law, it was irreyocable, unless forfeited for nan-uteroT misufer. The adrocatea 
(MM. liAcnnsLLB and Blonok) who were consulted by the merchants of the king- 
dom opposed to the establishment of the company, denied its legal ezistenoe,' on the 
ground, that the king 1^ been surprised in his grant ; that it was not yet perfected by 
the issuing of letten-patent, nor duly registered by the parliami^nts.; and that it both 
might and ought to be suppressed, as an illegal grant of excliisiTe privileges, contrary 
to the true principles of commercial philosophy. On the other hand, it was contended 
by the company, that their grant was irroYOcable ; that it was but a renewal and con- 
firmation of the charter of the old company, which had been suspended in 1769, in 
consequence of the immense losses of capital sustained Jn the calamitous war of 1756 
(but which suspension was at the time solemnly protested against by the parliament of 
Paris as illegal) ; that their new grant might still be perfected by letters-patent, which 
the faith 'Of the king was pledged to issue ; and that the privileges thus granted to them 
were Irrevocably vested, as a right of property, of which they could not be deprived by 
any authority in th« kingdom. ** JEH effet^ quand le rai aecorde.un prwiUg^ ^xelimify 
eepriviUge €st l&prix ePunemite de/ondi^ dans un epmiMtree hoMoirdeua^.dant PetUr^ 
prise eitjuffie atantagwse d-Vetat, Deld nail pair contequ&nt un eontrat synMagmiO' 
tiqtte, qui ie forme entre le eowoerain et lis aetionnaires, Deld nait un droit de pro- 
priety qui devient ijukhranlahle pour le souverain lui-mime.^^ And of this opinion 
wera the advocates (MM. Hakdoin, Gkkbiek and Di Bovniebes) consulted by t^ 
company. See a Collection of Tracts on the French -East India company, Paris, ITSHBL 
in the Library of Congresa. 
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record mentioned, are repugnant to the conBtitution of the United States, 
and 8o not valid ; and therefore, that the said superior court of judicature 
of the state of Kew Hampshire erred,' in rendering judgment on the said 
special verdict in favor of the said plaintiffs ; and that the s^id court ought 
to have rendered judgment thereon, that the said trustees rebover against 
the said Woodward, the amount of damages found and assessed, in and by 
the verdict aforestud, viz., the sum of $20,000 : Whereupon, it is consid- 
ered, ordered and adjudged by this court, now here, that the aforesaid judg- 
ment of the said superior court of judicature of the state of New Hamp- 
shire be, and the same hereby is, reversed and annulled : And this court, 
proceeding to render such judgment in the premises as the said superior 
court of judicature ought to have rendered, it is further considered by this 
court, now here, that the said trustees of Dartmouth College do recover 
against the said William Woodward the aforesaid sum of $20,000, with costti 
of suit ; and Jt is by this court, now here, further ordered, that a special 
mandate do go from this court to the said superior court of judicature, to 
carry this judgment into execution. 
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NOTE L 

On Charitable Beqnesta. 

(By Mr. Justice Stort.) 

Vebt few cases npon the subject of charitable donations have originated in the 
tlnitcd States ; in some of which, however, it is highly probable, the English doctrines 
on this subject may be of limited, and perhaps, even of general application. Where 
this is not the case, they may gratify professional curiosity, and afford materials for 
illustration in analogous branches of the law, as there is hardly any portion of the 
science in which more ingenious reasoning and indefatigable diligence have been em- 
ployed. The object pf the following sketch is to give a connectefl view of some of the 
principal features of the system. 

It is highly probable, that the rudiments of the l.vv of charities were derived from 
the civil law. One of the earliest fruits of the emperor Constantinc^s real or pretended 
zeal for Christianity was a permission to his subjects to bequeath their property to the 
church. («t) This permission was soon abused to so great a degree, as to induce Yalen* 
tinian to enact a mortmain law, by which it was restrained. (5) But this restraint was 
gradually relaxed, and hi the time of Justinian, it bccatnc fixed, as a maxim of Roman 
jurisprudence, that legacies to pious uses, which include<l all legacies destined for 
works of charity, whether they rVlatetl to spiritual or temporal concerns, were of 
♦peculiar favor, and to be deemed privileged testament.**. (c) The construction of .^.. 
testaments of this nature was most liberal ; and the legacies were never permit- 
ted to bolost, cither by the uncertainty or failure of the persons or objects for whicl^- 
they were destined. * Hence, if a legacy was given to the church, or to the poor gener- 
ally, without any description of what church or what poor, the law sustained it, by 
giving it, in the first case, to the parish church of the place where the testator lived ; and 
in the latter case, to the hospital of the same place ; and if there was none, then to the 
poor of the same parish. (<Z) And in all cases where the objects were indefinite, the legacy 
was canried into efFcct under the direction of tiic judge having cognisance of the sub- 
ject. («) So, if a legacy an ere given for a definite object, which either was previously 
accomplished, or which failed, it was, nevertheless, valid, and applied under judicial 
direction to some other object, (i^) 

The high authority of the Roman law, coinciding with the religious liotions of the 
times, could hanlly fail to introduce the principles of pious legacies into the -common 

(a) CkMl. Thcodos. Il 16, t. 2, leg. 4. (d) 2 Domat, L. 4, t. L, g r>, I. 4, p. 162 ; 

(A) Ibid. leg. 20. Fcrriere, Diet h. t. 

(r) 2 Domat, Loix Civilesi L. 4, t 2» § 6, (e) 2 Domat, L. 4, t. 2, § 6, I. 5, p. 162; 

1. 1, 2, 7, p. 161, 168 ; Ferriere, Diet b. t ; Swin. Swiubume, p. 1, g 16, p. 104. 
borne, p. 1, g 10, p. 108. (^) 2 Domat, L. 4, t 2, § n, I 6, p. 162, 168. 
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law of England ; and the zeal and learning of the ecclesiastical tribunals must have 
been constantly exercised to enlarge their operation. Lord TnuKLOw(a) was clearly of 
opinion, that the doctrine of charities grew up from the ciyil law ; and Lord Eldon^^) 
in assenting to that opinion, has judiciously remarked, that, as at an early period, the 
Ordinary had power to apply a portion of every man*s personal estate to charity, when, 
afterwards, the statute compelled a distribution, it is not impossible, that the same fa- 
vor should have been extended to charity, in wills which, by their own force, purported 
to authorize such a distribution. Be the origin, however, what it may, it cannot be 
*51 ^denied, that many of the privileges attached to pious legacies have been for 
-' ages incorporated into the English law. Indeed, in former times, the construc- 
tion of charitable beiquests was pushed to a most alarming extravagance ; and though 
it has been in a great measure checked in later and more enlightened times, there are 
still some anomalies in the law of this subject, which are hardly reconcilable with any 
sound principles of judicial interpretation, or the proper exercise of judicif^ authority. 
The history of the law of charitable bequests, previous to the statute of 43 Eliza- 
beth, c. 4. which is emphatically called the statute of Charitable Uses, is extremely ob- 
scure, (c) Few traces remain of the exercise of jurisdiction over charities, in any 8hai>e, 
by any courts, previous to that period. Of the jurisdiction of chancery, nothing is as- 
certained with precision ; and the few cases to be found at law turned mainly on the 
question whether the uses were charitable, or whether they were superstitious, within 
the statutes against superstitious uses. One of the earliest cases is Porter*s Case, 1 Co. 
22 by in 84 & 35 Eliz., already alluded to in the decision of the supreme court in 
the text {ante^ p. 33), but there the parties made out their case at law, upon jgeneral prin- 
ciples, without reference to any peculiar rules of construction as to charities ; and Lord 
Eldon seems to think, that this was the usual course, prior to the time of Lord Elles- 

The statute of Elizabeth is now considered as the principal source of the law of 
charities, and has given rise to various questions. It is to this statute that the very 
extensive jurisdiction at present exercised by the court of chancery over subjects of 
this nature is generally, if not exclusively, to be referred. 

:^gi The statute, in its preamble, (0) enumerates certain uses which *it deems 

charitable. These are gifts, devises, &c., for the relief of aged, impotent and 
poor people ; for maintenance of sick and maimed soldiers and mariners ; for schools 
of learning, free schools and scholars of universities ; for repairs of bridges, ports, 
havens, causeways, churehea, sea-banks, and highways ; for education and pr^erment 
of orphans ; for or towards the relief, stock or maintenance for houses of correction ; 
for marriages of poor maids ; for supportation, aid and help of young tradesmen^ 
handicraftsmen and persons decayed ; for relief or redemption of prisoners or captives ; 
and for aid or ease of any poor inhabitants, concerning payments of fifteenths, setting 
out of soldiers, and other taxes. These are all the classes of uses which the statute 
reaches. 

Since the passage of the staute, it has become a general rule that no uses are to be 
considered as charitable, and entitled, as such, to the protection of the law, except such 
as fall within the words or obvious intent of the statute. Sir William GiiANT.has 
observed, that the word *'chai'ity," in its widest extent, denotes all good affections men 
ought to bear towards each other ; in its most restricted and common sense, relief of 
the poor. In neither of these senses, is it employed in the court of chancery. There, 
its signification is chiefly derived from the statute of Elizabeth. (^) And, therefore, 
where a testatrix bequeathed her personal estate to the ^ishop of Dui'ham, &c, upon 

(a) White v. White, 2 Bro. C. C. 12. Com. Dig., Charitable Uses, N, 14. 

{b) Moggiidge v. Thackwell, 1 Yea. 36, 69 ; (rf) Attorney-General v. Boyer, 3 Ves. 714, 

Mills V. Farmer, I Herivalc 56, 94, 96. 726. 

{<:) There wti-s in fact, a statute passsed re- (4^ ^^® statute at large, 2 Inst 707; 

tipeetiug charitable uses, in 39 Eliz., c. 9 ; but Bridgman's Duke on Charit. Uses, c. 1. 
it was repealed by the statute 4$ Eliz. See (y) Morice v. Bishop of Durham, 9 Yes. 899. 
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tmst, to pay her debts and legacies, &c., and to dispose of the ultimate residue to such 
objects of benevolence and liberality as the Bishop of Durham, in his own discretion, 
shall most approve of; and she appointed the Bishop her sole executor: upon a bill 
brought by the next of kin to establish the will and all the legacies, except the residu- 
ary bequest, and to declare that void, and a resulting trust for the next of kin, it was 
held, first, by the master of the rolls, and afterwards on appeal by the lord. chancellor, 
that the residuary bequest was void, and that the property was a resulting trust for 
the next of kin, upon the ground, that objects of benevolence and liberality were not 
necessarily such as were within the statute of Elizabeth, and, ^therefore, were r ^^ 
objects too indefinite to be executed by the court ; and if so, then the trust was 
void ; for there can be no valid trust, over which the court of chancery will not assme a 
control. The master of the rolls said, those purposes are considered as charitable 
which the statute enumerates, or which, by analogies, are deemed within its spirit or 
intendment ; and to some such purpose every beqiiest to (Parity generally shall be ap- 
plied. But it is clear that liberality and benevolence can find numberless objects not 
included in the statute, in the largest construction of it The use of the word ^* chari- 
table,* V seems to have been purposely avoided in this will. The question is not 
whether the bishop may not apply the residue upon purposes strictly charitable, but 
whether he is bound so to apply it (a) 

The statute appoints a mode of inquiring into, and enforcing, all charitable uses, 
bequests, &c., by a commission issuing out of chancery; and the commissioners, upon 
such inquiry, are authorized to set down such orders, judgments and decrees, as that 
the lands, &c, may be faithfully employed for the charitable uses to which they were 
appointed ; which orders, judgments and decrees are to stand good, until undone and 
altered by the court of chancery, upon due complaint of the party ""grieved. The stat- 
ute, then, after enumerating certain exceptions to its operation, gives authority to the 
court of chancery to take order for the due execution of the orders, judgments and 
decrees of the commissioners, returned into chancery, and upon any ccmplaint in the 
premises, and the hearing thereof, to ** annul, diminish, alter or enlarge the said orders, 
judgments and decrees, &c., as shall be thought to stand with equity and good con- 
science^ &c.'* 

Shortly after the statute passed, it became a question, whether the court of chanr 
eery could grant relief by original bill, in cases within the statute, or whether the rem- 
edy was confined to the process by commission. That doubt remained until the reign 
of Charles II., when the question was finally settled in *favor of the jurisdiction / ^^g 
by original bill.(&) It is not .quite oertain, upon what grounds the court arrived ^ 
at this conclusion. The probability is, that in cases of charitable uses of a definite 
nature, where the trustees were alive, and the objects were certain, the court exercised 
a general jurisdiction by original bill, upon the same grounds as otiier bills ; for defi- 
nite trusts are maintained upon its ordinary jurisdiction. And as the court mighty up- 
on all commissions, alter, amend and enlarge the decrees of the commissioners,' in all 
cases of charities within the statute, whether definite or indefinite, the proceeding in 
both cases became mixed in practice,, and was inveterately established,, before its cor- 
rectness was very extensively questioned. And it was, in reality, more convenient for 
all parties, that the court should do that, in the first instance, which it certainly could 
do, after the return of the commission, upon complaint, so that public convenience and 
private interest might produce a general acquiescence in a course, which settled the law 
of the case without any circuity, until it became too late successfully to combat its 
regularity, (c) 
— ^ — • —  I I  II > .1 II I III  

(a) Morioev. Bushop of Durham, 9 Ves. 899. {c) See Attorney-General v. Dfrie, IS.Ves. " 
8. c. 10 Id. 622. 619 ; Eirkby Ravensworth Hospital, 16 Ibid. 

(b) Attorney-General v. Newman, 1 Cb. Oas. 305 ; Green v. Rutberforth, 1 Ibid. 862 ; At- 
167 ; s. c. 1 Lev. 284 ; West v. Knight, 1 Ch. torney-General v. Ead of Clarendon, 17 Ibid, 
Oas. 134; Anon., Ibid. 267; Parish of St 491, 499; 2 Fonbl. Eq. b. 8, p. 2, c. 1^ § 1, 
Dunstan v. Beauchamp, Ibid. 193 ; 2 FonbL Eq. note a ; Gooper^s Eq. PI. 292 ; Bailiffs, &c., of 
b. 8, p. 2, c. 1, § 1.^ Burford V. Lenfhall, 2 Atk. 660. 
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Be this as it may, it is totj certain, that ciiaiicery will now refiere by original bill, 
or information, upon gifts, bequests, ^c, within the statute of Elizabeth ; and infor- 
mations by the attorney-general to rattle, establish or direct charitable donations, are 
Tery common in practice, (a) But where the gift is- not a charity within the statute, no 
information lies in the name of the attorney •general to enforce it (I) And if an infor- 
mation be brought in the name of the attorney-general, and it appears to be such a 
charity as the couirt ought to support, though the information be mistaken in the title 
or prayer of relief, yet the bill will not be dismissed, but the court will support and 
^ 1 establish Hhe charity ii^ such manner as by law it may.(e) But the jurisdiction 
of chancery over charities does not exist, where there are local visitors appoint- 
ed ; for it then becongs to them and their heirs to visit and control the charity. (<Z) 

As to what charities are within the statute, they arc enumerated with great particu- 
larity in Duke on Charitable Uses, and Comyn*s Digest, tit. Charitable Utjcs, N, 1. It 
18 clear, that no supisrstitious uses are within its purview, such as gifts of money for 
the finding or maintenance of a stipendiary priest, or for the maintenance of an anni- 
Tersary or obiit, or ol any light or lamp in any church or chapel, or for pniycrs for the 
dead, or to such purposes as the superior of a convent or her successor may judge expc- 
dient.(<) But there are certain uses which, though not within the letter, are 3'ct <lccraed 
charitable, within the equity of the statute; such as money given to maintain a preach- 
ing minister; to maintain a school-master in a parish ; for the setting up an hospital 
for the relief of poor people ; for the building of a sessions-house for a city or county ; 
rthe making a new or repairing an old pulpit in a church, or the buying of a pulpit 
eoahion or pulpit cloth ; or the setting up of new bells where none are, or amending of 
them where they are out of order. (/) 

And charities are so highly favored in the law that they have always been more 
liberayy oonstrue<l than the law will allow in gifts to individuals. In the first place, 
the same words in a will, applied to individuals, may require a very different construc- 
tion when applied to the case of a chanty. If a testator give."; his jiropcrty to such 
person as he shall hereafter name to be his ^ecutor, and afterwards appoint no cxec- 
«IQ^ utor ; or if, having appointed an executor, the latter dies in the lifetime *of the 
testator, and no other person is appointed in his stead, in cither of thcge cases, 
M to individuals, the testator must be held intestate, and his next of kin will take 
the estate. But to give effect to a bequest in favor of charity, chancery will, in both 
instances, supply the place of an executor, and carry into effect that which in the case 
of individuals must have failed alto^f ether. (^) Again, in the case of an individual, if 
an estate be devised to such person as the executor shall name, and no executor is ap- 
pointed, or, one being appointed, dies in the testator's lifetime, and no one is appointed 
in his place, the bequest amounts to nothing. ' Tet such bequest to charity would be 
good, and the court of chancery would, in such ease, assume the office of executor. (A) 
So, if a lega<rf be given to trustees, to distribute in charity, and they die in the testa- 
tor's lifetime, although the legacy is lapsed at law (and if they had taken to their own 
use, it would have been gone for ever), yet^ it will be enforced in equity, (t) Again, 



(a) Gom.Dig.Chan. 2,N, 1. The prooeeding Attomejr-fMeral «. Gofemors of Haitow 

bjoommission appears to have almost fallen School,' 3 Tee. 662. 

practically into disuse. BiiBev. No. Uii. p. 888. («) Dok«*B Char. Uses, 106: Bridg. Duke 

(6) Attomey-Oeneral ». Hever, 2 Tern. 849, 466 ; Adams «. Lambert, 4 Oo. 104 ; 

882. Smart «. Spurrier, 6 Yes. jr. 567. 

(«) Attomey-Genena «. Smart, 1 Tea. 72; , (/) Duke 10((, 118; Bridg. Duke 854; 

Attomey-General v. Jeanes, 1 Atk. 855 ; Attor- Com. Dig. Char. Usee, N, 1. 

B^-Qeneral «. Breton, ^ Yes. 425; Attorney- iff) Mills v. Earmer, 1 Herivak 65. 96 ; Hog- 

Ooieral «, Hiddleton, Ibid. 827 ; Att<Mrney- gridge «. Thackwell, 7 Tes. 86. 

General «. Parker, 1 Ibid. 48 ; s. c. 2 Atk, (A) Ifillsv. Fanner, 1 Merivale 66, 94 ;' Hog- 

576 ; AttonMy-General e. W^ttley, 11 Ym, gridge v. Thackwell, 7 Ves. 86 ; Attorney-Gen- 

141, 247. ' . end f|. Jackson, 11 Ibid. 866, 867. 

(d) Atton^y-General «. Frio^ 8 Atk. 108 ; (i^ Attoney-Cfeneral «. Hickman, 2 Iq. Qml 
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ftlthoagh in canrying into ezeeation a bequest to an individual, the mode in which the 
legacy is to take effect must be of the substance of the legacy ; yet. where the legacy 
is to charity, the court will consider charity as the substance; and in such cases, and 
in Slick casjH only, if the mode pointed out fail, it will provide another mode by which 
the charity inay take, but by which no other than diaritable l^atees can tak&(a) A still 
stronger cu:4e is, that if the testator hasezpreftsed an absolute intention to give » legacy 
to cbnritibU*' purposes, but has left uncertain, or to some future act, the mode by 
wliicU it is to be carried into effect, there, the court of chancery, if no mode is pointed 
out, will of itself supply the defect and enforce the charity.(&) ^Therefore, it r^^^ 
has been held, that if a man devise a sum of money to such charitable uses as 
he shall direct by a codicil annexed to his will, or by a note in writing, and after- 
wards leaves DO diroction by note or codicil, the court of chancery will dispose of it to 
such cliaritable purposes as it thinks fLt{e) So, if a testator bequeath a sum for such 
a school as ho should appoint, and he appoints none, the court of chaucery may apply 
it for wlmt sdiool it pleases. (i2) The doctrine has been pressed yet further; and it 
has l>een esbiblished that if the bequest indicate a charitable intention, but the object' 
to which it is to be applied is against, the policy of the law, the court will lay hold 
of the charitable intention and execute it for the purpose of some charity agreeable to 
the law. in the room of that contrary to it.(0) Thus, a sum of money bequeathed to 
fotuiil a JewB' synagogue has been taken by the court, and judicially transferred to 
the Ijeuoiit of a foundUng hospital t(^) And a bequest for the education of poor chil- 
dren in tlie Roman Catholic faith, has been decreed, in chancery, to be disposed of by 
the king at bin pleasure, under his sign-nianuaL(A) 

Another principle equally well established is, that if the bequest be for charity it 
matters not how uncertain the persons or objects may bo ; or whether the persons who 
are to take are in ene or not ; or whether the legatee be a corporation capable in law of 
taking r>r not ; or whether the bequest can be carried into exact execution or not: in 
all thcHc and the like cases, the court will sustain the legacy, and give it effect accord- 
ing to its own principles ; and where a literal execution becomes inexpedient or im- 
practicable, will execute it *cy prM,{i) Thus, a devise of lands to the church- ^.^ 
wardens of a parish (who are not a corporation capable of holding lands), for a 
charitable purpose, though void at law, will be sustained in equity. (ik) 80^ if a corpo- 
ration, for whose use a charity is designed, is not tii mm, and cannot come into exist- 
ence but by some future act of the crown, as for instance, a gift to found a new 
college, which requires an incorporation, the gift is valid and the court will execiife 
\t,{l) So, if a devise be to an existing corporation by a misnomer which makes it void at 



Abr. 193 ; s. c. Bridg. Dake 4Y0 ; Moggridge 
V. Thackwell, 8 Bro. C. a 517 ; s. c. 1* Ves. jr. 
464 ; 7 Ibid. 86 ; Mills v. Farmer, 1 Merivale 66, 
100; White V. White, 1 Bro. C. 0. 12. 

(a) Mills V. Fartuer, 1 Meriv. 66, 100; Mog- 
gridge V. Thackwell, 7 Yes. 86; Attomey'Oen- 
erftl V. Berryman, 1 Dick. 168 ; Roper on Lcga- 
eiea 180. 

. (6) Mills V. Fanner, 1 Meriv. 66, ft6 : Meg- 
gridge v. Thackwell, 7 Vea 86; White «. 
White, 1 Bro. C. C. 18. 

(<*) Attorney-General v. Syderfen, 1 Vein. 
224 ; s. c. 2 Freeiu. 261, reoognised in Mills v. 
Farmer, 1 Meriv. 56, and Moggridge «. Thaek- 
well, 7 Ves. 86, 70. 

{d) 2 Freem. 261 ; Moggridge «. Thaokwell, 
7 Tea. 86, 78, 74. 

(0) De CoBU V. De Paa, I Vera. S48; At- 
torney-General V. Guise, 2 Ibid. 266; Caaqr «. 
Abbo^ 7 Yea 490; Moggridge «. ThaokwiU, 



7 Vem. 86, 75 ; Bridg. Diike 466. 

ig) Ibid., and MOla v. Farmer, 1 Meriv. 55, 
100. 

(A) Ctaiy «. Abbott, 7 Yes. 490. 

(t) Attorney-General «. Oglsnder, 8 Bro. 0. 
C. 166; Attomey-Genend v. Green, 2 Ibid. 
492 ; Frier v. Peaoeck, Bop. temp. Finch, 246 ; 
Attorney-General v. JSooltne, 2 Yes. jr. 880 ; 
Bridg. Dake 865. 

{k) 1 Bam*8 Sod. Law 226 ; Dukv 88, 115 ; 
Com. Dig. Chancery, 2, N, 2; Attorney-General 
«. Combe, 2 Ch. Ona. 18 ; lUveU's case, Moore 
890; Attorney-General «. Bowyer, 8 Yes. jr, 
714 ; West «. Knight, 1 Gh. Cm. 185; High- 
moie on Mortm. 204; TothiU 84 ; Mills «. 
Farmer, I Meriv. 66. 

(i) White*. WUta^ 1 Bro. C. C. 12 ; Attoi^ 
Mj-GsMfai «. -Downiag, AmbL 660, 571 ; At- 
Attomij-GeMnl «. Bowyer, 8 Yea Jr. 714 
727. 
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Uw.(a) So, whore a deyiBe wan to the poor generally, the co«irt decreed it to be ezo- 
cutecl in favor of three public charities in London, (i) So, a legacy towards establish- 
ing a bishop in America was held good, though none was yet appointed, (c) And where 
a charity is so given, that there can be no objects, the court will order a new scheme; 
but if objects may, though they do not, at present, exist, the court will keep the fund 
for the old scheme. (<2) And whein objects cease to exist, the court will new model 
the charity. («) 

In further aid of charities, the court will supply all defects of conveyances, where 
the donor hath a capacity aud.disposable estate, and his mode of donation does not 
contravene the provisions of any statute. (^) The doctrine is laid down with *great 
*181 ^^i^ii'i^ by Duke, (A) who aays, that a disposition of lands, &c., to charitable 

-' uses is good, '^ albeit there be defect in the deed, or in the will, by which they 
were drst created and raised, either in the party trusted with the use, where he is mis- 
named, or the like ; or in the party for whose use, or that are to have the benefit of 
the use, x>r where they are not well named,* or the like ; or in the execution of the 
estate, as, where livery of seisin, or attornment, is wanting, or the like. And there- 
fore, 'if a copyholder doth dispose of copyhold land to a charitable use, without a 
surrender ; or a tenant in tail convey land to a charitable use, without a fine; or a rever- 
sion, without attornment or insolvency ; and in divers such like cases, &c, this statute 
shall supply all the defects of assurance; for these are good appointments within the 
statute. '*(0 ^^^ * parol devise to charity out of lands, being defective as a will, which 
was the manner of the conveyance the testator intended to pass it by, it can have no effect 
as an appointment which he did not in tend, (ib) Yet, it hiis been nevertheless held, that 
where a married woman, administratrix of her husband, and entitled to certain per- 
sonal estates belonging to him (viz., a eho$e in aetwn)^ afterwards intermarried, and 
ihen, during coverture, made a will, disposing of that estate, partly to his heirs and partly 
to charity, the beqpest, though void at law, was good as an appointment, under the stat- 
ute of Elizabeth, for this reason, ." that the goods in the hands of administrators are 
all for charitable uses, and the office of the ordinary and of the administrator is to em- 
4>i 41 ploy them in pious uses, and the kindred *and children have no property nor 

^ pre-eminence but under the title of charity. (Q 

With the same view, the court of chancery was, in former times, most astute to find 
out grounds to sustain charitable bequests. Thus, an appointment under a will to 
chsritable uses, that was precedent to the statute of Elizabeth, and thus utterly void, 
was held to be made good by the statute, (m) And a devise which was not within the 
statute was, nevertheless, decreed as a charity, and governed in a manner wholly differ- 
ent from that contemplated by the testator, although there was nothing unlawful in 
his intent; the lord chancellor giving as his reason, ^*8umma €$t ratiOy qua pro religi- 
WMfadtf^ ^d because the charity yras for a weekly sermon, to be preached by a per- 



(a) Anon., 1 Ch. Cas. 267; Attorney-General 
«. Piatt, Bep. temp. Fineh221. 

(6) Attorney-General v. Peaoock, Rep. temp. 
Finch 246 ; Owens 9. Bean, Ibid. 895 ; Attor- 
ney-General V. Syderfen;' 1 Vem. 224 ; Clifford 
V. Francis, 1 Freem. 880. 

(tf) Attorney-General «. Bishop of Chester, 1 
Brou C. C. 144. 

id) Attorney-General v, Oglander, 8 Bro. O. 
0. IftO. 

(e)^Attomey-Geneniil «. CSty of London, 8 
Bro. 0. C. 171 ; s. o. 1 Ves, jr. 243. 

(^) Case of Christ's College, 1 W. BI. 90 ; 
3. c* Ambl. 861 ; Attomey-General o. Rye, 2 
V^em. 458, and Raithby*s Notes ; Bivett's Case, 
Moore 890; Attorney-General v. Biirdett, 2 
Vem. 766 ; Attorney-General v. Bowyer, 8 Yes. 
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jr. 714; Darner's Case, Moure 822 ; Collinson's 
Case, Hob. 186 ; Mills v. Farmer, 1 Merivale 66. 

(A) Dnke 84, 86 ; Bridg. Duke 866. 

(t) Duke 84, 86 ; Bridg. Duke 366 ; Christrs 
Hospital V. Hancs, Ibid. 870 ; 1 Bum's Eecl. 
Ikw 226; Tafnd v. Page, 2 Atk. 87; Tay 
9. Slaughter, Pree. Ch. 16 ; Attorney-General v. 
Rye, 2 Vem. 463 ; Rivett's Case, Moore 890 ; 
•Kenson's Case, Hob. 186 ; Attorney-General •. 
Bnrdett, 2 yem.'766. 

<£) Jenner V. Hi^rper, P.«a Ch. 889 ; 1 Bum's 
Eocl Law 220. And see Attorney-General •. 
Bains, Prea Ch. 271. 

(/) Darner's Case, Moore 822. 

(m) Sinith «. Stowell, 1 Ch. Cas. 196 ; CoUhft- 
son's Case, Hob. 186. 
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•on to be diosen by the greatest part of the beat lahabitaiita of the pariah, be teeated 
this as a wild direction, and decreed that the bequests should b^ to maintain a catechist 
in the parish, to be approved by the bishop, (a) So, though the statute of Hen. VIII. 
of wills, did not allow of devises of land to corporations to be good, yet such devises to 
corporations for charitable uses were held good as appointments, under the statute of 
Elizabeth, (ft) Lord ChanocUor Cowpbr, in a case where he was called upon to declare 
a charitable bequest valid, notwithstanding the will was not executed according to the 
statute of frauds, and these cases were cited, observed, '* I shall be veiy loth to break 
in upon the statute of frauds and perjuries in this case, as there are no iDstances where 
men |ire so easily imposed upon, as at the time of their dying, under the pretence of 
charity!'* " It is true, the oharity of judges has carded several cases on the statute of 
Elizabeth great lengths ; and this occasioned the distinction between operating by will 
and by appointment, which surely the makers of that statute never contemplated. '*(c) 

It has been already intimated that the disposition of modem judges has been to 
cinrb this excessive latitude of construction "Hissumed by the court of chancery r^^. 
in early times. But, however strange some of the doctrines already stated may '- 
seem to us, as they have seemed to LcNrd Eldon, yet they cannot now be shaken, with- 
out doing (as he says) that, in effect, which no judge will avowedly take upon himself, 
to reverse decisions that have been acted upon for centuries. (iQ 

A charity must be accepted upon the same terms upon which it is given, or it must 
be relinquished to the right heir; for it cannot be altered by any new agreement 
between the heir of the donor and the donees. (0) And where several distinct chari- 
ties are given to a parish, for several purposes, no agreement of the parishioners' can 
alter or divert them to other uses.(^) 

The doctrine of ey prsi^ as applied to charities, was formerly pushed to a most 
extravagant length ;{h) but this sensible distinction now prevaifs, that the court will 
not decree execution of tjie trust of a charity, in a manner different fnmi that intended, 
except so far as it is seen that the intention cannot be literally executed, but another 
mode may be adopted, consistent with the general intention, so as to execute it, though 
not in mode, yet in substance. If the mode becomes, by subsequent circumstances, 
impossible, the general object is not to be defeated, if it can be obtained, (i) And 
where there are no objects remaining to take the benefit of a charitable corporation, 
the court will dispose of its revenues by a new scheme, and upon the principles of cjf 
pr9$. The rule is, that if lands are given to a Vnirporaiion for charitable uses, which the 
donor contemplates to last for ever, the heir never can have the land back again ; but 
if it becomes impracticable to execute the charity, another similiar charity must be 
substituted, so long as the corporation ^exists. If the charity does not fail, InU ^^^ 
the trustees or corporation fail, the court of chancery will substitute itself in 
their stead, and carry on the charity. (1;) 

When the increased revenues of a charity extend beyond the original objects, the 
rule, as to the application of such increased revenues, is, that they are not a resulting 
trust for the hein-at-law, but are to be applied to similiar charitable purposes, and to 
the augmentation of the benefit of the charity. (/) 
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sidering it as a personal trust devolved on the crown, to be executed 1^ tile erown; 
and whether it be executed by the keeper of the king^s conscience, his Lord Chancellor, 
as his personal delegate, or by himself under his sign manual, is not very material, 
and may well enough be considered as an authority distinct from that belonging to 
a court of equity. But where there is a trust and trustees with some general 
or specific objects pointed out, or trustees for indefinite or general charity, it is 
not easy to perceive, why, as a matter of trust, a court of equity may not take 
cognisance of it, in virtue of its ordinary jurisdiction; and the better authorities 
would seem to countenance this view of the subject (a) At all eventSi wliere 
there are trustees, and the trust is for a definite object, and sustainable in law, there 
seems no reason why a court of equity, as such, may not take c(^nisance of such trust, 
at the suit of any competent party, whether the attorney-general or acy interested 
private relator, as well as of any other trust, the execution of which is souglit of the 
court 

In respect, however, to cases of indefinite trusts, or trusts where some general ob- 
jects are pointed out, the distinction which appears to be most reconcilable with the 
cases, and to be acted upon in the modem decision, is this : that where there is a gen- 
eral indefinite purpose, not fixing itself upon any object, the disposition is in the king, 
*211 ^^ ^^^ manual ; *but where the exectttion is to be by a trustee, with general or 
some objects pointed out, whether such trustee survive the testator or not, there, 
the administration of the trust will be taken by the coiurt of chancery (either as per- 
sonal del^ate of the crown or as a court of equity), and managed under a scheme 
reported by a master, and approved by the court (5) 

As to the remedy for misapplication of the charity funds, &e., in cases within the 
statute of Elizabeth, a proper, though not an exclusive remedy^ is by commission 
under the statute, (c) But as the statute does not extend to any college, hospital or 
free school, which have special visitors, or governors or overseers appointed by tlieir 
founders, ((Q it is necessary to consider what is the remedy for frauds or misconduct in 
such cases. As to this, it may be observed, that all trustees, who are the managers 
of the revenues of such charities, are subject to the general superintending power of 
the court of chancery, not as, of itself, possessing a visitatorial power or a right to con- 
trol the charity, but as possessing a general jui^isdiction of an abuse of trusts, to redress 
grievances, and suppress frauds. («) And if a corporation be the mere trustee of a 
charity, and grossly abuses the trust, the court of chancery will take it away from 
them, and vest it in other hands. (^) But the general controlling power of the court 
over charities, does not extend to a charity regulated by governors, under a charter, 
unless they have also the management of. the revenues, and abuse their trust; and this 
will not be presumed, but must be apparent, and made out in evidence. (A) 
4^1 *It seems, that with a view to encourage the discovery of charitable dona- 

* tions, given for indefinite purposes, it is the practice for the crown, to reward the 
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persons who make the communication, if they can bring themselves within the scope 
of the charity, by giving them a part of the fund; and the like practice, whether well 
or ill founded, takes place in relation to escheats, (a) 

These are the principal doctrines and decisions ui)der the statute of Elizabeth, of 
charitable uses, which it seemed most important to bring in review before the learned 
reader. And it may not be useless to add, that the statute of mortmain and charities of 
the 9th of George II., c. 36, has very materially narrowed the extent and operation . 
of the statute of Elizabeth, and has formed a permanent barrier «gainst whal the 
statute declares a ** public mischief," which **had of late greatly increased, by many 
large and improvident alienations or dispositions made by languishing and dying per- 
sons, or by others, to uses, called charitable uses, to take place after their deaths, to 
the disherison of their lawful heirs.'* It was the original design of this note, to have 
included a summary view of the principal clauses of this statute, and the decisions 
which have, followed it; but it is already extended to so great a length, that it is thought 
best to omit it. The learned reader will, however, find a very accurate statement of 
botli in Mr. Justice Blackstone's Commentaries (2 Bl. Com. 268), and in Bridgman's 
Duke on Charitable Uses, and Highmore's History of Mortmain and Charita\>le Uses. 
This statute was; never extended to or adopted by the colonies, in general. (&) But 
certain of the provisons of it, or of the older statutes of mortmain (7 £dw. L, stat 2, 
Ve Religiosii; the 18 Edw. L, o. 82 ; the 15 Richard II., c 6 ; and the 28 Hen. VIII., 
c. 10), have been adopted by some of the states of the Union ;(c) and it deserves the 
consideration of every wise and enlightened American legislator, Whether provisions 
similar to those of *this celebrated statute ore not proper to be enacted in this r^^ 
country, with a view to prevent undue influence and imposition upon pious and 
feeble minds, in their last moments, and to check that unhappy propensity, which 
sometimes is found to exist, under a bigotted enthusiasm, and the desire to gain fame 
as a religious devotee, at the expense of all the natural claims of blood and parental 
duty to children. 



NOTE n. 

Different public Acts by which the Government of the United States has 
recognised the existence of a Civil War between Spain and her Ameri- 
can Colonies. 

Extract from the President's Message to Congi*ess, November 17th, 1818. 

** In suppressing the establishment at Amelia Island, no unfriendliness was mani- 
fested towards Spain, because the post was taken from a force which had wrested it 
from her. The measure, it is true, was not adopted in concert with the Spanish govern- 
ment, or those in authority under it ; because, in transactions connected with the war 
in which Spain and the colonies are engaged, it was thought proper, in doing justice to the 
United States, to maintain a strict impartiality towards both the belligerent parties, 
without consulting or acting in concert with either. It gives me pleasure to state, that 
the governments of Buenos Ayres and Venezuela, whose names Were assumed, have 
explicitly disclaimed all participation in those measures, and even the' knowledge of 
them, until communicated by this government, and have also expressed their satisfac- 
tion that a course of proceedings had been suppressed, which, if justly imputable to 
them, would dishonor their cause. 

(a) P(9r Xiord Eldon, in Moggridge V. Thack- 148. 
well, 7 Yes. 86, 71. (c) 8 Binn. Appendix, 626 ; Laws of New 

(6) Attomej-Qeneral v, Stewart, 2^ Merivale Tork, sess. 86, c. 60, § 4 ; 2 Oaines Gas. 887. 
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**Tlie ciTil war, which ha» so long prevailed between Spain, and the provincet in 
^la^i South America, still continues without any "i^rospcct of its speedy termination. 
The information respecting the condition of those countries, which has been 
collected by the commissioners, recently returned from thence, will be hud before oout 
gress, in copies of their reports, with such other information as has been received from 
other agents of the United States. 

*^It appears, from these communications, that the government at Buenos Ayres de- 
clared itself . independent, in July 18.16, having previously exercised the power of an 
independent government, though in the name of the king of Spain, from the year 1810: 
that the Banda Oriental, Entre Rios and Paraguay, with the dty of Santa Fe, all of. 
which arettlso independent, are unconnected wilh the present government of Buenos 
Ayres: that Chili had declared itself independent, and is closely connected wiUi ' 
Buenos Ayres: that Venezuela has also declared itself independent, and now main- 
tains the conflict with various success; and that the remaining parts of South 
America, except Monte Video, and such other portions of the eastern bank ot the 
La Plata as are held by Portugal, are still in the possession of Spain, or in a certain 
degree, under her influence. 

'*By a circular note addressed by the ministers of Spain to the allied powers with 
whom they are respectively accredited^ it appears, that the allies have undertaken 
to mediate between Spain and the South American provinces, and that the manner and 
extent of their interposition would bo settled by a congress, which was to have me't at 
Aix-li^-Chapelle, in September last From the general policy and course of proceed- 
ing observed by the allied powers in regard to this contest, it is .inferred, that they 
will confine their interposition to the expression of their sentiments, abstaining from 
the application of force. I state this impression, that force will not be applied, with the 
greater satisfaction; because it is, a course more consistent with justice, and likewise 
authorizes a hope that the calamities of the war Will be confined to the parties only, and 
will be of ehorter duration. 

"From the view taken'of this subject^ founded on (dl the information that we have 
been Jable to. obtain, there is good cause to be satisfied with the course heretofore pur- 
^gi sued by the United ^States, in regard .tO this contest, and to conclude, that*it is 
proper to aidhere to it, especially in the present state ojf affidrs." 

Extract from Mr. CommissioDer Bodney^s report. 

. . **T|i<Ar private armed vessels are subjected to very strict regulations, agreeable to 
thcor prize code, which is among the original papers presented; and herewith delivered. 
It may be proper, in this place, to introduce the subject of the irregular conduct of the 
privateers under the patriot flag, against which the cOTamis^oners were directed *to 
Ig^monstrate. Having taken an opportunity of explaining to Mr. Tagle, the secretary 
of state, the proceedings of our government relative to Amelia Island and Galveston, 
agreeable to their instructions, the commissioners embraoisd a suitable occasion, to urge 
the just cause oif complaint, which the malpracticiBS of .private armed vessels, wearing the 
patriot colors, had furnished our government. On both topics they iiad long and 
interesting conver^tions. With the coi^duct.of the government* respecting Amelia 
Island and Galveston, Mr. Tagle expressed hi^oself perfectly satisfied, and he discU^med 
for h\k government any privity or participatfon in the lodgments made at those places, 
by persons acting in the name of the patriots of South America. In reference to ithe 
acts of cruisers under the. patriot flogs, he said, he was sensible that great irregulari- 
ties had occurred, thojugh his government had done everything in thdr po#er to pre- 
vent them, and were, willing, if any instance of aggression were poiqted out, .to direct 
an inquiiy into the case, aiidif the facts were established, to punish thoea'coQoemed, and 
redress the individuals. He professed his readiness to adopt any .measures, that would 
more effectually prevent a recutrence of such acts, in which he expressed his %elief, 
that the privateers of Buenos Ayres. bad rarely participated, ihbugh the eharaotei of 
the government had suffered from the conduct of othera. He stated,- that they had, on 
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one occasion, sent out some of their public vessels to examine all craison wearing the 
Buenos Ayrean flag, to see that they were lawfully commisioned, *and to asoer- • r^ioA 
tain whether they had violated their instructions." ^ 

Bxtraot from Mr. Cbmmisrioner Bland'B report 

'*In « short time after our introduction to the director, and in about a week after our 
arriral, we waited on the secretary of state, as being the most formal and respectful 
mode of making our .communications to this new and proyisional government We stated 
to the secretary, that our government had not viewed the struggle now pending between 
the revolutionary provinces of South America and Spain, merely as a rebellion of colon- 
ists ; but as a 6ivil war, in which each party was entitled to equal rights and equal respect ; 
that the United States had,, therefore, assumed, and would preserve with the most impar- 
tial and the strictest good faith, a neutral position ; and in the preservation of this neu- 
trality, according to Hhe established rules of the law of nations, no rights, privileges 
or advantages would be granted by our government to one of the contending parties, 
which would not, in like manner, be extended to the other. The secretary expressed 
his approbation of this course ; but, in an interview subsequent to the first, when 'the 
neutral position of the United States was again spoken of, he intimated a hope, that 
the United States might be induced to depart from its rigid neutrality in favor (k his 
government ; to whidi we replied, that as to what our government might be induced to 
do, or what would be its future policy towards the patriots of South America, wo could 
not, nor were we authorized to say anything. 

" We stated to the secretary, that it had been understood, that many unprincipled 
and abandoned persons, who had obtained commissions as privateers, from the inde- 
pendent patriot government, had committed great depredations on our commerce ; and 
had evidently got such commissions, not so much from any regard to the cause of 
independence and freedom, as with a view to plunder ; and that we entertained a hope, 
that there would be a due degree of circumspection exercised by *that 'govern- natr 
ment, in granting commissions, which in their nature were so open to abuse. *- 

** The secretary replied, that there had hitherto been no formal complaint made 
against any of the cruisers of Buenos Ayres; and if any cause of complaint should exist, 
his government would not . hesitate to afford proper redress, on a representation and 
proof of the in jury ; that the government of Buenos Ayres had taken every , possible 
precaution in its power, in such cases ; that it had established and promulgated a set 
of rules and regulations for the government of its private armed vessels, a copy of which 
should be furnished us ; and that it had, in all cases, as far as practicable, enjoined and 
enforced a strict observance of those regulationa, and the law of nations.*' 

Extract from Mr.^ Commissioner Bland's report relative to Chili. 

**I then told him, that the government of the United States had been informed, 
that some of the cruisers, under the real flag of the patriot authorities, had counnittcd 
considerable violations on our commerce ; that if any such wrongs were to bo c(>i'i 
mitted by armed vessels, sailing under the Chileno flag, he could not but ])crcei\ e. 
how inevitably such acts would tend to disturb ail harmony between the two countries, 
and to crush, in the very formation, every friendly relation that might be begun, and 
desired to be matured, between the two nations; since my government wonld feel 
itself bound to protect the rights of its citizens against the insults or injuries of any 
other people, however deeply it might regret the repulsive measures it was thus driven 
to adopt; and that the president would wish 'to be informed, if there were any prize 
coui'ts yot established iu the country ;;> and, if any, what regulations had been adopted 
for the government of the public and private armed vessels of Chili. The director said, 
that whatever cause of complaint the United States might liave ngainst the people of 
any other of the patriot powers, none,. he felt satinfied could be made ngainst Chilenos, 
or those under the flag of Chili ; l^ecause, until very ♦lately, there were no sinpping r^og 
or vessels of any kind belonging to it, excepting, indeed, some fishing boats ; and *- 
4 WhE4T.— 28 368 
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that within a few months onlj, some few yessels had been commissioned ; that he had 
heard of abuses committed under the flag of other patriot powers ; and to prevent the 
like, as far as practicable, from being perpetrated by those of Chili, it had been 
.determined to. put on board each, an officer, and such a number of marines as would be 
able to control and prevent the mischievous propensities of seamen ; that with regard 
to mattevB of prize, they were brought before the ordinary and temporary tribunals of 
the country, until more formal and systematic institutions could bo established : and, 
that for the regulation and government of armed vessels, a set of rules and orders had 
>been adopted, a copy of which should be furnished me, which was accordingly handed 
me, and accompanies this as document marked A.'X<f) 

An Ordinance of the. Government of Buenos Ayres, regulating Privateers. 

By the Supreme Director of the United Provinces of South America. 

The bloody war which King Ferdinand VII. has, since his restoration to the throne 
of his ancestors, prosecuted, through his myrmidons, against all the inhabitants of tho 
new world, who have claimed their natural freedom, demands that a recourse should 
be had to those measures of retaliation, which tho law of nations permits, in order to 
make the Spanish nation sensible of the consequences attending the bai*bai'ous 
obstinacy of her monarch, fascinated by corrupted ministers, against tho just claims of 
the injured Americans. 

The insults offered to mankind by the cruel agents of the Court of Madrid, and the 
approbation by whieh it has confirmed all tho acts of devastation, which, in contempt 
of divine and human -laws, the Spanish leaders have committed, 4x)th with fire and 
1*201 ''^^'^i through all parts of America, unfortunately visited *by them, would, in 

''- the opinion of all the world, justify any act of reprisals. But being unwilling 
to tarnish, by acts unworthy of an enlightened age, the holy principles on which the 
'i^mancipation of the United Provinces of tho South rests* and resolved to regulate my 
.'conduct by that system of war which is received among civilized nations; being like- 
wise aware of tho advantages obtained by the privateers of the free governments of 
America : I have determined to give a suitable encouragement and extent to the hos- 
tilities by sea, in order to increase ^ho losses which King Ferdinand himself, in his 
decree of the 8th of February of the present ycnr, confesses to liavo already been 
caused to his subjects by this kind of warfare, which is to be vigorously prosecuted, 
until Spain shall acknowledge the independence proclaimed by the sovereign congress 
of these provinces, with tho direction and security of which I am intrusted. 

And for the purpose of intercepting the navigation and commerce of both countries, 
by opposing the naval force equipped in regular form, by the state or by private indi- 
viduals, I have resolved, that privateering shall henceforth be continued against 
the subjects of Ferdinand VII. and their property, and that the same be done, strictly 
observing the provisions and regulations laid down and enacted in the following provi- 
sional Ordinance : 

A provisional Ordinance to regpilate Privateering. 

Abt. L This government will grant commissions or letters of marque to those per- 
sons who may apply for tho same, to arm any vessel, in order to act as a privateer 
against all vessels sailihg under the enemy's flag ; the requisite bond being previously 
given therefor, at the naval department. In such application, a description mu^t be 
given of the kind of vessel intended, for that purpose, her tonnage, arms, ammunitions 
and crew. 

IL A commission being granted to arm any vessel as a privateer, the commandant 
of the marine will give, by all the means within his power, every faoility to expedite 
*ftA1 ^^^ fitting out of *ahy such vessel, allowing her to receive all the men she may 

^ require, excepting such as are enlisted for the service of the state, or actually 

(a) ThiB doemiMnt oormponda wfrbatim with the prise code of Buonoa Ayras which follows. 
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employed therein. The eqaipment of the vessel being finished, the said oommandant 
will deliver to her captain a copj of this ordinance, together witii all other regulations 
made known to him through the private channel of communications of the naval 
department, touching the manner in which he is to acj;, in particular cases, with neutral- 
vessels, more especially, of such nations the flags of which may be entitled to certain 
immunities or privileges arising from the treaties or agreements made with them for 
the punctual observance thereof in what concerns them. 

III. The officers of the commissioned vessels or privateers are under the protection 
of the laws of these United Provinces ; and they shall enjoy, even if foreigners, all 
the privileges and immunities of any other citizen thereof, whilst employed in their 
service. 

IV. The owners of such privateers are at liberty to enter into any agreement they 
may think fit, with the officers and crew of the same, provided they do not coptain 
any clause .contrary to the laws and ordinances of the government It being the duty 
of the owners, as aforesaid, to present a copy of the agreements they may make to the 
department of the general commandant of the marine, where care must be taken that 
the same be strictly fulfilled. 

y. The owners of privateers, on giving bond, will be famished froih the public 
magazines of the state with the guns, muskets, gunpowder and ammunitions they may 
be in want of, for the complete equipment of the privateer; under the condition to 
return, after the expiration of the cruise, the articles thus supplied ; they not being 
obliged to make any allowance for the deterioration or consumption thereof, caused by 
their use in the service. And in case of either wreck or capture of Hie privateer, the 
same being proved, they shall be discharged from all responsibility. 

yi. The privateers are to be visited, at the time of their departure, by the commis- 
sioners appointed by the commandant-general of the marine, who shall read to them 
the penal laws, *a copy whereof must be given to their commanders, with injunc- r^oi 
tions to read them to the crew, once a week, mention of which circumstance is '' 
to be made in the certificate of the visit; should the privateers be cleared out in 
friendly ports, they shall be visited by the consuls or agents of the government, in 
pursuance of their private instructions. 

yil. All merchandise, liquors, and other articles fit for the consumption of the 
country, which may be imported as proceeding from captured cargoes, must be appraised 
by the custom-house, the same as any other cargo of commerce; and out of the sum 
total of duties which may result therefrom, a third part shall be deducted for the bene- 
fit of the captors. 

yill. All prizes must be sent to the ports of these United Provinces, there to be 
adjudged in the customary lawful way in such cases, ; but should there occur any extta- 
ordinary circumstance to prevent i^ the commander of the privateer, consulting his 
security, may exercise his own discretion in this respect, reserving documents justify- 
ing the same, in order to present them in due time before the competent tribunal. 

IX. Silver and gold, whether coined or in bars, or in bullion, being a capital pro- 
ceeding from capture, shall pay to the treasury of the state, at the rate of six per 
centum^ as a compensation for the benefits granted in the fifth and seventh articles. 

X. Silver and gold, manufactured into articles of luxury, shall, on their importa- 
tion, pay the same duties as any other commercial article, according to the particular 
valuation that may be made of them. 

XI. The privateers that may take from the enemy important communications, 
officers of rank, &c., or that may cause similar damages to the enemy, shall be 
rewarded in a manner worthy the generosity of the government, and in proportion to 
the importance of the service they may have thus rendered. 

XII. The government offers a reward to all privateers that shall capture a trans- 
port of the enemy with troops, ammunition or other warlike accoutrements, destined to 
commit hostilities against the free countries of America, or to reinforce any part of the 
Spanish donunions: which reward shall be regulated ^according to the circum- r^go 
stances of the case, and in proportion to the amount of the capture. 
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Xm Th« oommandera of the privateers employed to destroy the Spanish oom- 
meroe, without being cmel in the treatment of the prisoners, shall bum and sink on 
the high seas eTery enemy's vessel Which they may think proper not to man as a prise, 
owing to her small .Talna And they are prohibited, under the penalties iriikn the esse 
may require, either to restore, or leave in the possession of the enemy, unAer aay pretext 
whatever, any vessel of the said class ; any f aTor of this nature being eonsfdered aa an 
hostility against the UAited Provinces: 

XIV. Captured vessels shall be free of all duties, those of theliort excepted. 

Xy. All articles of war captured shall be free of duties. Th case the same are 
wanted by this gOTemment, it may take them at ihe rata of ten ^0r centum below the 
current prices in the maricet 

XVL Should any negro slaves be captured, they must be sent to the ports of these 
United Proyinces; and the goyemment will allow aa a bounty, th^ sum of fifty dollars 
for eiush of such daves aa may be fit to take up,anns, from the age of tweWe to forty 
years indusiyely; they being obliged to serve four years in the armies, and then they 
shall be free of duties. - Should they be either over or under that age, or unfit for the 
army, they will be ab8<dutely free, and this government will distribute thera in 
guardianship. 

XVI|. Any negroes captured, that on account of the blockade or unfitness of the 
vessel, &c., cannot be broiiqs^t into the ports of these United Provinces, shall be sent 
to those of the tree nations of America, and tuere given up to the disposal of those 
governments, with the express condition not to sell them as slaves, under the penalties 
to the transgressors of being deprived of all their privileges (whatever their serviceit 
nnay be), and also of the protection of the laws of these United Provinces^ who detisst 
slavery, and have prohibited this cruel traffic in human beings. 

MD-i XYin. The cognisance of the prizes which the privateers '*9ffij bring or 

send into our ports shall exclusively belong to our courts. 

XIX. Should it be declared by the sentence of the court, that the captured vessel is 
not.a lawful prise, <5k* that there is no reason to detain her, she shall be forthwith set 
at liberty, without causing her the least expense, being exempted oven from the duties 
of tho port And in ease of said vessel being detained any longer, under thai or any 
other pretext, all the damages which on that account may fall on her owners, aHall be 
laid to the charge of the persons causing the same. 

. XX. If the captor does not acquiesce in the sentence of the court of prizes, and 
intends to i^peal from it, having a special power from the parties interested, he ia 
allowed BO to do to the Supreme Director, on his giving, previously to the envering of 
such an appeal, the proper bond, to the satisfaction of the captured captain, to answer 
unto him for all the damages and detriments which may have a right to claim oi the said 
oaptor, after the confirmation of the first sentence, on account of the detention and 
demurrage, loss of time and freight^ damages, and deterioration of both vessel and cargo, 
and any other oosurrencea. Whicli damages, together with the costs of ' prosecution, 
shall be paid unto the oaptured captain by the captor, before his leaving thjtport ; and 
in oase of hisnot being able to make payment, recourse shall be had to the' uonds or 
sureties he may have given, who, without any further step or delay, shaH l>e com- 
pelled to do it, by all the rigor of the law. 

XXL No person enjoying a salary from the naval department shall exact any foes, 

.stipend or contribution, for services rendered in the adjudication of prizes. They are 

also prohibited to take or appropriate to themselves any merchandise, or other 

varticlas of prise goods^ under the penally of confiscation, and of the loss of theia 

employment . 

XXIL Privateers and letters of marque are authorized to board all commercial 
vessels .of any na^on, and to oblige them to exhibit their sea-letters, passes, commis- 
•lonS'and-paMports, together with the documents showing the ownership of the ves- 
•el| oharter-pariaes or agreements of freight, the journal or log-book, the roll 6k equipage^ 
*^1 ^'^ ^® ^^ ^^ ^ ^'^^ '^^ passengers. *This examination shall be made, 
without em{lloying any violence, or causing any damage or considerable detenuoo 
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to the veflselB on board whenoi the mme is to be performed, and whoee mMter or 
cmptain, with the aboTe-eaid documeDta, shall be ordered on board^ the priyateer, that 
her captain may attentiTely examine ih4m. himself, or cause the same/ to be done by 
the interpreter he may have for that purpose. And in case no cause be found to 
detain the Teasel any longer, she shall be permitted freely to continue her navigation. 
Should any yessel resist this examination, th|D. priyateer may compel her to do it, by 
forced But the oQcera, as well as other incUyiduals belonging to thb crews of said 
privateers, can in no case exact or require any contribution from the. captain, sailors 
or passengers of the vessels thejr may board, neither causs^ nor pennit to be caused, 
to them, any extortion or violence of any kind whatsoever, under the penalty of 
being exemplarily punished; even unto death, according to tiie enormity of the case. 

XXIII.* When the captain of the vessels on boiurd of whi<^ there shall be any 
articles belonging to enemies,' shall h<ni4 Jide declare them so to be^ the removal thereof 
shall be made, without interrupting the navigation or detaining them longer than, 
it shall be necessary, -the safety of the vessel permitting .the same. In this case, the 
captains shall be furnished with k receipt .for the articles thus removed, therein .ex- 
pressing all the circumstances attending the same; and, should the privateer be unable 
to pay them in cash, the proportionate amount of freight of said articles, up to th^ 
place of their destination, according to the bills of lading or agreement of freight, he will 
furnish them with a note or 'draft for the same amount on the 4>wner or agent of the 
said privateer,. who shall be obliged to pay it, on its being presented; the captains or 
commanders of the privateers being hereby ordered to bring, in such cases, the dedara^ 
lion made by the captain of the detained vessel, signed by him and authenticated in 
die most formal manner. 

XXlV. All vessels found navigating without lawful pafses, sea-letter, or commis- 
sions from the republics, provinces or states, having authority to grant ^them, shall 
be detained;"" as well as those that may fight under > flag other than that of the 
*prince or state by which their commission may have been granted ; as likewise r^^ 
such as may be found holding difibrent commissions from several princea or '- 
states ; all oi which are declared a good prize ; and in case of their being armed in war, 
their comi^ianders and officers shall be considered as pirates. 

. XXV. Vessels of pirates, and such as may have been taken possession of by iheir 
revolted crews, shall be declared good prize, together with all the articles appertainii% 
thereto, x>r found on board the same ; excepting such as may be proved, to belong ..tQ 
persons who neither directly w indirectly have contributed to the piracy, and are not 
enemies. 

XXYI. It being unlawful,, wiihin Jhe jurisdiction of this state, to arm .any vessel in 
order to act as a privateeE^ without my permissi<m,'as likewise to admits for that pur- 
pose, a commission or letters of. marque frqm any other prince or republic, even if allied 
with this, any vessel found on the high scnea, with such oommisgions, or^ without any 
commission st all, shall be adjudged a good prize, and her captain qr commander, pun- 
ished as pirates. 

XX\nfI. All armed vessel^ whether commissioned cruisers, or merchant vessels 
wi^ letters of marque, navigating under the flag, or with a commission from  princes 
or states enemies to this govenuneht, shall be good prize, together with all tiie articles 
that may be found on board thereof, .even if belonging to citizens of these United 
Provinces, in case of their having shii>ped them after the delaration .of war, and the 
requisite time being elapsed for their having notice thereof. 

XXVni. Merchant vessels, belonging to any nation whatsoever, that may make any 
defence, aftdr the privateer*s hoisting up her flag, shall be dedared^good prize, unless 
her captain sEould prove that the privateer gave him sufficient motive for such a 
resistance. ^ • 

XXIX.* Such vessels as may be found without the pi4>ers and documents specified 
in the 22d article, or the most important of them, to wit,, the se»^letter, pass or com- 
missipn, the biUs of lading of the cargo, and other documentS| in order to prove r^«. 
that it, as well as the vessel, are' neutral property, shall be ^declared a good '- 
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prize ; an1e99 oo proof o£ their being lest by inevitable accident. All the documenCa 
that may be presented must be Higiietl in due form, in order to be admitted in proof. 

XXX. Should the captains, or other individuals of the vessels detained by the 
privateers^ or by any of the vessels belonging to the navy of the state, throw over- 
board any papers; if this fact be proved in due form, by that very act, they shall l>e 
declared good prize. And the same construction is to be given to the foregoing, and 
any other articles touching the siune matter. 

XXXL Privateers are jiroliibited to attack, to commit any kind of hostilities, or 
td capture, the vessels of the cnctriy, that niay be found in the ports of allied or neu- 
tral princes or states; as likewise those that may be within cannon-shot of their 
fortifications. It being declared, in order to remove all doubts, that the distance of 
the cannon-shot must be observed, even if there should be no batteries on the n\wt 
where the capture may take place, provided the distance be the same, and that the 
enemy shall likewise respect tliis immunity in the territory of tlio neutral or allied 
powers. 

XXXn. The vessels that privateers may capture in the iK>rts, or within the reach 
of the cannon-shot of. the territory of allied or neutnd powers, even in the aise of 
their being in fresh pursuit, and attacking them from sea, are declared to be no prize, 
as taken in a spot which is entitled to inununity ; provided the enemy respect the 
same in 'like manner. 

XXXIII. Every privatter that may retake a national vessel within twenty-four 
hours after her capture, shall be entitled to one-half of the value of snid prize for 
salvage, the other half being restored for the benefit of the original owner uf said 
vessel ; which division is to be made speedily and summarily, in order to diminish the 
costs as much as possible. But if tlie re-capture should take place after the lapse of 
twenty-four hours from the capture, the privateer thus retaking her shall be entitled 
to the whole value of the same. 

XXXIV. If a vessel should be found on the sea, or brought into our ports, without 
the bills of lading of her cargo, or other documents by which the ownership thereof 
Miyi knay be ascertained, *and not having on board pe^ons belonging to 'her own 

.crew, both the captor and the captain of said prize shall be separately examined 
touching the circumstances in which the said vessel was found when taken '])ossesMion of. 
&er cargo is likewise to be inspected by intelligent persons, and every possible means 
resorted to, in order to discover the true owner. Should this not '.>e found out, an 
inventory of the whole shall be made, and everything kept deposited, to restore them 
to whomsoever shall, within a year, prove to be such j unless thoi*e should be ground 
to.d^ara the same good prize ; giving, in all events, the third part of the value to the 
captors. If the owner does not appear in the above said term, the other two remain- 
ing thirds shall be divided, as derelict goods, into three parts ; one of which is like- 
wise to be given to the .captors, and the other two, to be applied to the use of the 
state. 

XXav. In any of the aforesaid cases, and when the privateer shall detain a 
vessel, care shall be taken to collect all her papers, of what kind soever they may be, 
and that the clerk shall make a correct memorandum thereof, giving a receipt to the 
oaptain or supercargo of the vessel thus detained, for them ; and warning him not to 
conceal any papers he may have, it being declared, that only such as he may exhibit 
shall be admitted in the adjudication of the capture. This being done, the cap- 
tain of the privateer shall secure the papers in a bag or package, scaled; which 
he must deliver to the prize-master, with orders to deliver the same to the govern- 
ment. The captain of the privateer, or any individual of her crow, who from any 
motive whatever, may conceal, bi'cak or embezzle any of said papers, shall be con- 
demned to corporal punishment, as the circumstances of the case may require; the 
captain being over and above obliged to make good the damages ; and other indivi- 
duals to be sent to the public works for ten years. 

XXXYI The captam of the privateer shall, at the same time, take care to have the 
hatches of the vessels thus detained, nailed up, and to seal them in such a manner ab 
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JO render it impossible to open them without breaking; the seals. He must Bccure the 
vey.s of the cabin, und other passages, and cause all the articles that may be found on 
deck, to be locked up — taking '''down, if the time should permit it, a memoi*un< r^^^g 
duni of everything that may V)e easily mislaid, in order to put them under the 
ctiargc of the person who sliall be appointed to command the same vessel. 

XXXVII. Tlie articles that uuiy be found on deck, or in the cabin, state-rooms or 
forecastle, shall not bo permitted to be ])lundercd, the right of so doing (commonly 
called 2*cinIoUt(fe\ being absolutely prohibited; which, however, may bo tolerated 
only in the ciise of the vessers having shown resistance, even to the ])oiut of being 
boarded. But cuvq must always be taken to prevent the disorders that an excessive 
license ni.iy produce. 

XXXVIir. When the crew of a vessel, detained as aforesaid, sliall be removed on 
board the privateer, the clerk shall, in the presence of the master, take a deposition 
from hiui, the mate and other individuals of such detained vessel, touching the circum- 
8t;uices of her navigation, voyage and cai'go-^writing down everything that may be 
necessary to the adjudication of the capture. lie is also to inteiTogato them, whether 
they have on board any jewels or other valuables, not expressed in the bills of lading 
of the cai'go, in order that proper measures may be taken to prevent their being 
enkl)o%/.lcd. 

XXX IX. The prize-mastCK appointed to command any vessel, detained as afon^said, 
shall be furnished with a detailed information, comprising everything that may appear 
fi'om the above mentioned depositions — making him responsible for whatever, owing to 
his omission or fault, may be lost. And it is hereby declared, ihut any person who 
shall, without license, break open the sealed hatches, trunks, bales, casks, packages or 
lockers, where tlicre may be any articles of mercluuulise, shall not only lose that part 
which of right might belong to him, should they bo declared a good prize, l>ut a prose- 
ciiU'on shall be instituted against him, and be punished according to tiie result 
thereof. 

XL. Xo other papers or documents are to be admitted, in order to decide upon the 
lawfulness or unlawfulness of the capture, but those that wore proiluced antl found on 
board the prize vessel. However, if, in case of a defect of papers to determine the 
cause, the captain of the captured vessel should ^olFer to prove his having lost r^.j^ 
them by unavoidable accident, the court will grant him a suflicieut term for ^ 
tliat purpose; regarding the summary manner with whicli such causes are to be 
detennincd. 

XL!. Tf, before sentence is pronounced on the prize, it should become necessary to 
unload tlie whole or part of the cargo, in order to prevent the loss thereof, the hatches 
are to be l)n>ken open in the [>resence of the couanandant of the marine, or conuuis- 
sioners appointed by him, and of the respective parties concerned, who must be pre- 
sent at that act. An hiventory shall then be made of all the articles that maybe 
unladen; which with the assistance and knowledge of the oHicer of the revenue 
aiipoiiited by the collector of the cu.stoms, must be deposited either hi the hands of 
a trusiy person, or in store-houses of which tlie master or supercargo of the captured 
vessel is to keep a key. 

Xfili. iSlmuld the silc of any articles be deemed necessary, owing to the impo.ssi- 
bility of preserving them, such sale must be eflected at public auction, with all tho 
custoHiary solemnities, in the ])resence of the captured captain, and with the assistance 
of the olliccr of tho custom-liouse, as aforesaid; and Uic proceeds thereof . are to be 
dejMisiti'd with a trusty i>erson, to be delivered to whom the stune may belong, after 
the sentence is pronounced on the capture. 

XL 111. No person, whatever his rank or condition may be, is permitted secretly to 
buy or conceal anything, knowing it to belong to the prize or detained vessel, under 
the penalty of making restitution for the same, and of a fine, triple the value of tho 
goods concealed or clandestinely bought, and even of corporal punishment, as the 
,case may be; tlic cognisance of which causes shall exclusively belong to the courts of 
prize, as incidental thereto. 
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XLIV.. If Um yeual detoined ahoold not be oondemned m good piiie^ her masler 
or ownoTf together with hor offleers and cTeWi ahaU be forthwith reinstated in the poa- 
seeaion of the same ; reatoring unto them whateyer may belong to her, withont retain- 
ing the leaat thing. She is to be f undshed with a smtsble safe^sondact, in orcler that 
she may proeeoate her Toyage, without any fmrthttr detention; she is dedarod free of 
^AQ^ the ^duties of the port, and before her departore is to be indemnified by tho 

-' captor, for all the expenses, damages and losses that may hare been caused to 
her, and which she may hare a' right to daim, with justioe, should her case be com- 
prehended among tho^ speoifled in the 28d snd ^th srtides. But such claim is not to 
be admitted, if she should have giTen reasonable cause for suspickm to the capturing 
Teasel, <»r incurred any other penalty comprised in this ordinance^ in consequence of 
which a prosecution may hsTo been instituted ; all of which may appear from the 
proceedings had thmon. 

XLV. Should the captured yessel be condemned as good prise, the actors shall be 
permitted the free use of her, previously paying the duties due to the treasury of this 
gOTerpment The whole amount reaulting from ssles of^ the captnrea made by Tcssels' 
qI war, shall be diyided into two parts; one of them oontaining three-fifths, for the 
use of the drew snd mariners,/ snd the other two-ftfths for the officers. No person, 
whether belonging to the navy or army, being a passenger, or going ss a transport on 
board said yessels, at the time of the capture, shall, under any pretext whaterer, be 
oomprehended in the distribution. But it shall be the duty of the commander of such 
▼essel to inf oim the chief officer of the naval department, whether any of the persona 
going on board as passenger, or otherwise, has diatinguished himself by a special 
service in the action: to the end, that if he should deem it just, he may order such 
person to share according to his ranl^ as if he hiid been comprehended smongst the 
number belonging to the oonq>lement of the vessel 

XLY. Any otiier decrees, orders or regulations, prior or contrary to thia preaeat 
provisimMl oidinanoe, are, by virtue hereof, dedared void anp without any effect 

Done at the Fortress o^Buenos Ayres, on the 15th day of ICay 18171 

JvAM UABoat Di PmnraBBMUL 

IfATBiAS ra YsMOTnr, 

Secretary of War and of the Kavy..^ 

The foregoing; is a copy firam the original. 



U\] ^Official Report, ^be., of the Seoretary of State to Congresi. 

WashiiHi^n, J$p. 89. I transmit to the house of representativeB, in oomptianoa 
with the the resolution of the 14th of this month, a report fnMn the secretary of statei, 
conoeming the applioatioiia which have been made by any of the independent govem- 
sMuts of ^ South Ammwkf to have a minbtsr or coosul'general accredited by tiia 
United States, with the answers of this govenunent to the apphcationa addressed to it. 



The Qepovt. 

The-secretary of statute whom haa been refened the reaolntioa of the boose of 
representatives, of the 14di inst, requesting of the pr es id ent information whether 
any application has been made by any of the independent govemmenta of Soo^ 
•America, to have a ministsr or* ceosol-getteral aoerecUted by the govern m ent of the 
United States, snd What waa the answer given to such application ; has the honor of 
submitting copies of applieationa made by Don lino de Olemente^ to be received as the 
representative of the republic of Venesuela; and of David 0. De Foroit, a dti- 
sen of the United ProvinosSi to be socredited as consnl-geMral of the United 
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Promces of South America with the answers respectiy^ly returned tp them. The 
reply of Mr. de Forest is likewise inclosed, and copies of the papers, signed and sTowed 
by Mr. Glemente, which the president considered as rendering any communication 
between this department and him, other than that now inclosed, improper. 

It is to be observed, that while Mr. Clemente, in March 1817, was assuming, with 
the name of deputy from Venezuela, to exercise with the United States powers tran- 
scending the lawful authority of any ambassador, and while in January 1818, he was 
commissioning, in language disrespectful to this government, Yinoente Pazos, in the 
name of the republic of Venezuela, *to "protest against the invasion of Amelia r«^ 
Island, and all such further acts of the government of the United States, as '* 
were contrary to the rights and interests of the several republics, and the persons sail 
ing under their respective flags, duly commissioned ;" he had, himself, not only never 
been received by the government of the United States, as deputy from Venezuela, but 
had never presented himself to it in that character, or offered to exhibit any evidence 
whatsoever, of his being invested with it The issuing of commissions, authorizing 
acts of war against a foreign nation, is a power which even a sovereign canp«^<^' jaw- 
fully exercise, within the dominions of another at amity with him, without his consent 
Mr. Pazos, in his memorial to the president, communicating . the commission signed 
by Mr. Clemente, at Philadelphia, and given to Qeneral McQregor, alleges, in its jusUfl- 
cation, the example of the illustrious Franklin, in Europe;, but this example, instead of 
furnishing an exception, affords a direct confirmation -of the principle now advanced. 
The commissions issued by the diplomatic agents of the United States in France, during 
our revolutionary war, were granted with the knowledge and consent of the Frendi 
government, of which the following resolution from the secret journal of congress, of 
the 23d of December, 1776, .is decisive proof : 

^'Resolved, that the commissioners (at the court of France) be authorized to arm 
and tit for war any number of vessels, not exceeding six, at the expense of the United. 
States, to war upon British property ; and that commissions and warrants be for thii^ 
pui'poso sent to the commissioners : provided the commissioners be well satisfied this 
measure will not bo disagreeable to the court of France." 

It is also now ascertained, 'by the express, declaration of the supremo chiel^ T^olivar, 
to the agent of the United States, at Angostura, "that the government of Venezuela had 
never authorized tlie expedition of General McGregor, nor any other enterprise against 
Florida or Amelia." Instructions have been forwarded to the same agent, to give 
suitable explanations to the government of Venezuela, of the motives for declining 
further communication with Mr. Clemente, and assurances that it ""will readily r^^jo 
bo held with any person not liable to the same or like objection, 

. The application of Mr. de Forest, to be accredited as consul-general of t^ie United 
Provinces of South America, was first made in May last ; his credential w^ a letter 
from the supreme director of Buenos Ayres, Pueyn^edon, announcing his appointment 
by virtue of articles concluded, in the names of the United States of America, and of the 
United Provinces of Rio de la Plata, between persons authorized by him, and W. G. D. 
Woitliington, as agent of this government^ who neither had, nor indeed pret#«4ed to 
have, any power to negotiate such articles. Mr. de Forest was informed, and 
requested to make known to the supreme director, that Mr. Worthington had no au- 
thority whatsoever, to negotiate on the part of the United States any article to be obliga- 
tory on them, and had never pretended to possess any full power to that effect. That 
any communication interesting to the supreme director, or to the people of Buenos 
Ayres, would readily be held with Mr. de Forest, but that the r^ognition of him as 
a consul-general from the United Provinces of South America, could not be granted, 
either upon the stipulation of supposed articles,, which were a nullity, or upon the com* 
mission, or credential letter of the supreme director, without recognising theroby the 
authority from which it emanated, as a sovereign and independent power. 

With this determination, Mr. de Forest then declared himself entirely. satisfied. But 
shortly after the commencement of the present session of congress, he renewed his 
solicitations, by the note dated the 9th of December, to be accredited as the consul- 
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general of the United Provinces of South America, founding his claim on the credentiaU 
team liis gOTemment, which had been laid before the president last May. 
' A conyersation was shortly afterwards held with him, by direction of the presi- 
dent, in which the reasons were fully explained to him upon which- the formal 
acknowledgment of the goyemment of Buenos Ayres, for the present, was not deemed 
expedient They were also, at his request^ generally stated in the note dated Slst of 
December. 

'*'441 ^^ ^^ '^^^ heea thought necessary on the part of this government, *to pursue 

the correspondence with Mr. de Forest any further ; particularly, as he declares 
himself unauthorized to agitate or discuss the question with regard to the recognition 
of Buenoo Ayres as an independent nation. Some observations, however, may be 
proper, -with reference to circumstances alleged by him, arguing that a consul-general 
may be accredited, without acknowledging the independence of the government from 
which he has his appointment The consul of the United States, who has resided at 
Buenos Ayres, had nO other credential than his commission. It implfed no recogni- 
tion by the United States o£ any particular government; and it was issued before the 
Buenos Ayres declaration of independence, and while all the acts of the authorities 
there, were in the name of the king of Spain. 

During the period while this government declined to receive Mr. Onis, as the min- 
ister of Spain, no consul received an exequatur under a commission from the same 
authority. The Spanish consuls, jr ho had been received before the contest for the 
government of Spain had arisen, were suffered to continue the exercise of their func- 
tions, for which no new recognition was necessary. A similar remark may be made 
with regard to the inequality alleged by Mr. de Forest, to result from the admission of 
Spanish consuls, officially to protect before our tribunals the rights of Spmish subjects 
generidly, while he is not admitted to the same privileges, with regard to those of the 
dtiaens of Buenos Ayres. The equality of rights to which the two parties to a civil 
war are entitled in their relations with neutral powers, does not extend to the rights 
enjoyed by one of them, by virtue of treaty stipulations contracted before the war; 
neither can it extend to rights, the enjoyment of which essentially depends upon the 
issue of the War. That Spain is a sovereign and independent power, is not contested 
by Buenos Ayres, and is recognised by the United States, who are bound by treaty to 
receive her consuls. Mr. de Forest's credential letter, asks that he may be received by 
virtue of a stipulation in supposed articles concluded by Mr. Worthington, but which 
be was not auUiorized to make; so that the reception of Mr. de Forest, upon the cre- 
^ _- dential on which he founds his claim, would imply *a recognition, not only of 

-' the government of the supreme director, Pueyrredon, but a compact as binding 
upon the United States, which is a mere nullity. 

Consuls are, indeed, received by the government of the United States, from acknowl- 
edged sovereign powers, with whom they havd no treaty. But the exequatur for a 
consul-general can obviously not be granted, without recognising the authority from 
whom his appointment proceeds as sovereign. "The consul,** says Yattel (book 2, 
chap. 2, { 24), "is not a public minister ; but as he is charged with a commission from 
his sovereign, and received in that quality, by him where he resides, he should enjoy, 
to a cei^n extent, the protection of the law of nations.** 

If, from this state of things, the inhabitants of Buenos Ayres cannot enjoy the 
advantage of being officially represented before the courts of the United States, by a 
consul, while the subjects of Spain are. entitled to that privilege, it is an inequality 
resulting from the nature of the contest in which they are engaged, and not from any 
denial of their rights, as parties to a civil war. The recognition of them, as such, 
and- the consequent admission of their T«isels into the ports of the United States, 
operates with an* inequality against the other party to that contest, and in their favor. 

It was stated in conversation to Mr. de Forest, and afterwards in the note of the 
Slst of December, that it would be d^irable to the United States, to understand 
whether Buenos Ayres itself claims a6 entire, or only an imperfect independence. 
That the necessity of an explanation upon this point arose from the fact, that in the 
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negotiation of the supposed article with Mr. Worthington, the supreme director had 
declined ct)ntnioting the cnguji^einent, though with the offer of reciprocity, tliat the 
United Stiites should enjoy at Buenos Ayrcs the advantages and privileges of the niost 
favored nation. That the reasons given by hiiii for refusing such an engagement wa.s, 
that Spain, having clahns of sovereignty over Buenos Ayres, the right must be reseiTe<l, 
of granting special favors to her, for renouncing them, which other nations, having 
no such claims to renounce, could not justly expect to obtain. Without discussing 
♦the correctness of this principle, it was observed, the United States, in acknowl- _ 

edging ISuenos Ayres as independent, would expect citlier to be treated on the '■ 
footing of the most favored nation; or to know the extent and character of the benefits 
which were to bo allowed to others, and denied to them ; and that while an indcfinito 
power should be reserved, of granting to any nation advantages to be withheld from 
the United States, an acknowledgment of independence must be considered premature. 

Mr. de Forest answers, that this reservation must ap{)car to every one contrary to 
the inclination, as well as interest of the government of Buenos Ayres ; that it must 
have been only a proposition of a temporary nature, not extending to the acknowledg- 
ment by the United States of tlie independence of South America, which he is confident 
would have rendered any such reservations altogether unnecessary, in the opinion of 
the government of Buenos Ayrcs, who must have seen they were treating with an 
unauthorized person, and suggested the idea, from an opinion of its good policy; and, 
he adds, that Portugal is acknowledged by the United States as an independent power, 
although their commerce is tixed higher in the ports of Brazil than that of Great 
Britain. 

It liad not been intended to suggest to Mr. dc Forest, that it was in any manner 
incompatil>le with the independence or sovereignty of a nation, to grant commercial 
advantages to one foreign state, and to withhold them from another. If any such 
advantage is gninted for an equivalent, other nations can have no right to claim its 
enjoyment, even though entitled. to be treated as the most favored nations, unless by 
the reinprocal gnuit of the same equivalent. Neither had it been intended to say, that 
a nation forfeited its character of acknowledged sovereignty, eten by gi'antinjg, without 
equivalent, commercial advantages to one foreign power, and withholding them from 
another. However absurd and Unjust the policy of a nation granting to one, and 
refusing to another, such gratuitous concessions, might be deemed, the question, 
whether tiiey alTected its independence or not, would rest on the concessions them- 
selves. The idea meant to be conveyed was, that the reservation of an indefinite 
♦right to gi'ant hercjifter special favors to Spain, for the renunciation of her 
claims of sovereignty, left it uncertain whether the indeiK>ndence of Buenos '- 
Ayrcs would >>c complete or imperfect, and it was suggested, with a view to give the 
opportunity to the supreme director of explaining his intention in this respect, and to 
intimate to him, tJiat while such nn indefinite right was i*eserveil, an aekuowleilgmcnt 
of independence must be considered as ])rcmature. This caution was thought the 
more i\ecessary, innsnuuth as it was known, that at the same time, while the supreme 
director was insisting on this reseiTation, a medial ion between Spain and her colonies 
hud been st)lieited by Spain, and agreed to by the five inincipal powers of Euro]>c, the 
basis of which was understood to be a compromise between the Spanish chiim to sov- 
ereignly, and the colonial claim to independence. 

31 r. de Forest was luiderstood to have sai<l, that the congress at Tucuman had 
detennineti to ofler a pant of special privileges to the nation which .should be the first 
to ackiuMV lodge the indepeiKlence of Buenos Ayn'S. lie statetl iii his notes, tliat he 
knew nothing uf a!iy such resolution by that congress, but that it was a prevailing 
opinion at Buenos Ayres, and his own opinion also, that such special privileges would 
be granted to the first recogui.^iiig power, if demanded. It has invariably been avowed 
by the government of the I hite<l Stales, that they would neither ask nor accept of any 
special privilege or advanUige for their acknowkMlgmcnt of South American independ- 
ence ; but it appears. Chat the supreme ilireetor of Buenos Ayres, far from being pre- 
pared to grant special favors to the United States for taking the lead in the acknowl- 
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edgment, declined even a reciprocal stipulatioii^ that they should enjoy the same 
advantages as other nations. Nor was this reservation, as Mr. de Forest supposes, 
defeasible, by the acknowledgment, on the part of the United States, of South Amer- 
ican independence. The supreme director could not be ignorant, thkt it was impossible 
for this government to ratify the articles prepared by his authortiy with Mr. Worthing- 
ton, and yet to withhold the acknowledgment of independence. He knew, that if that 
♦Afti i'^strument should be ratified, the United *States must thereby necessarily be 

-' the first to grant the acknowledgment, yet he declined inserting in it an article, 
securing to each party, in the ports of the other, the advantages of the most favored 
nation. It is, nevertheless, in conformity to one of those same articles, that Mr. de 
Forest claimed to be received in the fornuil character of consul-general. 

With regard to the irregularities and excesses committed by aimed vessels, sailing 
under the flag of Buenos Ayres, complained of in the note of the 1st of January, it was 
not expected, that Mr. de Forest would have the power of restraining them, otherwise 
than by representing them to the supreme director, in whom the authority to apply 
the pfoper remedy iis supposed to be vested. The admi^ion of Mr. de Forest, in the 
character of consul-general, would give him no additional means of suppressing the 
evil. Its principal aggravation ai'ises from the circumstance, tliat the cruisers of 
Buenos Ayres are almost, if not quite, universally manned and officered by foreigners, 
having no jiermanent connection with that country, or interest in its cause. But the 
complaint was not confined to the misconduct of the cruisers. It was stated, that 
blank connnissions for privateers, their commonders and officers, had been transmitted 
to this country, with the blanks left to be filled up here, for. fitting out, arming and 
equipping them, for purposes prohibited by the laws of the United States, and in 
violation of the law of nations. It was observed, that this practice, being alike irrecon- 
cilable with the rights and the obligations of the United States, it was expected by the 
president, that being made known to the supreme director, no instance of it would 
again occur hereafter. No reply to this part of the note has been made by Mr. de 
Forest, for it is not supposed, that he meant to disclaim all responsibility of himself, 
or of the government of Buenos A>Tes, concerning it, unless his character of consul- 
general should bo recognised. As he states that he has t -.msmitted a copy of the note 
itself to Buenos Ayres, the expectation may be indulged, that the exclusive sovereign 
authority of the United States, within their own jurisdiction, will hereafter be respected. 
All which is respectfully submitted. 

Department of State, January 28, 1810. Josh Quinct Adaxs. 

*49] *Corre8pondence with Mr. Clemente. 

No. 1. Lino de Clemente to the Secretary of State. 

Most Excellent Sir: — Having been appointed by the government of the republic of 
Venezuela, its representative near the United States of North America, I have the 
honor to inform you of my arrival in this city, for the purpose of discharging the trust 
committed to nic : to effect this, I have to request, that you will please to inform me 
at whiit time it will be convenient for you to afford me an opportunity of presenting 
my respects to you personally; and of communicatinf]^ to yon the object of my arrival 
in the federal city. I avail myself of this occasion to tender you the assurance of the 
high consideration »nd respect, with which, I am, &c. 

Lino db Clsmentb. 
Washington, Dec. 11, 1818— 8th year of the Republic 

The Honorable John Q. Adams. 

No. 2. The Secretary of State to Don L. de Clemente. 

Department of State, Washington, December 16. 1818. 
Sir: — Your note of the 11th inst. has been laid before the president of the Unitod 
States, by whose direction I have to inform you, that your name havi^ been avowedly 
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sffized to a pftper drawn up within the United States, purporting to be a commission to 
a foreign officer, for undertaldng and executing an expedition in violation of the laws 
of the United States, and also to another paper avowing that act, and otherwise insult- 
ing to this government, which papers have been transmitted to' congress, b j the message 
of the president, of the 26th of March last, I am not authoriaed to confer with 
you, and that no further ^ommunieatipn will be received £rom yon at this department' 
I am, <fec. J. 4. Adams. 

CorreBpondence with Mr. de Forest. 

No. 5. Mr. de Forest to the Secretary of State, 

I have the honor to announce to Mr. Adams, that I have again arrived in this dia- 
trict, in order to renew my solicitations *to be accredited by this government |^_ 
as the consul-general of the United Provinces of South America, founding my '- 
daim on the credentials from my government, in the month of May last 

The infctrmatlon recently acquired by this government, respecting the provinces of 
South America, I presume, has established the fact beyond doabt, that Buenos Ayrea, 
their capital, and a large portion of their territory, are, and have been, free and inde- 
dependent of the government of Spain, for more than eight years ; abd possess ample 
ability to^ support their independence in future. That a r^ular>system of government 
is established by their inhabitants, who sh6w themselves, by the wisdom of their insti- 
tations, sufficiently enlightened for self-government ; and that they look up to this 
great republic as a model, and as to their elder sister, from whose sympathies and 
friendship,' they hope and expect ordinary protection at least 

The messages of the. president of the United States, as well the last as the present 
year, have created a general belief, that the. United States have placed us on an equal 
footing with Spain, as it respects our commercial operations ; but. Sir, it is found not 
to be the case. A consul of Spain is known and respected as such by your tribunals 
of justice, which enables him, ex officio^ to p^tect and defend the interests of his 
countrymen. Whereas, the verbal permission I have to act in the duties of my office, 
will not avail in your tribunals ; and a number of instances have already occurred, 
where the property of my absent fellow-citizens has been Jeopardized, for want of- a 

legally authorized protector. The case of the Spanish schooner -^, a prize to our 

armed vessels Buenos Ayres and Tucuman, which was brought into Scituate, some 
time since, by her mutinous crew, after having murdered the captain and mate, by 
throwing them overboard, is a striking instance of the necessity of there being resident 
here an accredited agent, to siiperintond the commercial concerns of South America; 
and without such accredited agent our citizens cannot be considered as completely 
protected in their rights. 

I request yoo. Sir, to lay this communication before the president of the United 
States, as early as may be convenient, and to assure him, that I duly appreciate the 
friendly reception I *met with from his government #n my arrival in this^ __j 
country; and that, as circtimstances have since materially altered, I have no^ ^ 
doubt but I shall receive his permission to act, in the accustomed form. While I 
remain, with the highest consideration and respect, Sir, your most obedient secant 
Georgetown, Dec. 9^ U. C. db FosasT. 

The Honorable John Q. Adams, Secretary of State. 

No. 6. Mr. de Forest to the Secretary o{ State. 

I took the liberty, on the 9th Inst of addressing a note to Mr. Secretary Adams 
requesting to (>e accredited as the consul-general of the United Provinces of South 
America ; and have now the honor of informing Mr. Adams that I have lately received 
an official communication from the government of Buenos Ayres, directing me to 
inform, the government of this country, that the supposed conspiracy against the per- 
son of the supreme director, proves to have originated with an obscure and disap- 
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poiiitod individual; who, to gain adherents, pretended to be connected with people of 
the first respectability and influence, several of whom he named, but who haye con- 
vinced the govenmient that they had no knowledge whatever of his base project The 
n^reme director, anxious to do away any unfavorable impressions which the report 
sf such an affiur might cause at this distance, has ordered me to assure the president of 
he United States, that the government of South America was never more firmly sup-, 
ported, nor its prospects more brilliant, than at the present time. I have the honor, 
tc (Signed) David G. db Fobkt. . 

Georgetown, December 12, 1818. 

No. 7. Ifr. Adams to Mr. de Forest. 

Mr. Adams presents his compliments to Mr. de Forest, and has the honor of assur- 
ing him, by direction pf the president of the United States, of the continued interest 
-^581 ^^^^ ^^ takes in the welfare and prosperity of the provinces of La Plata, and of 
*his disposition to reciognise the independent government of Buenos Ayres,. as 
soon as the time shall have arrived when that step may be taken with advantage to the 
interests of South America, as well as of the United States. 

In the meantime, he regrets an exequatur to Mr. de Forest, as consul-general of the 
United Provinces of South America, cannot be issued, for reasons stilted in part by the 
president, in his message Jto congress, at the commencement of the present session ; 
and further explained to Mr. de Forest by Mr. Adams, in the conversation which he 
has had the honor of holding with him. Mr. de Forest must have seen, that any priv- 
ileges which may be attached to the consular character, cannot avail in the judicial 
tribunals of this country, to influence in any manner the administration of justice ; and 
with regard to the schooner brought into Scituate, such measures have been taken, and 
will be taken, by the authorities of the United States, as are warranted by the circum- 
stances of the case, and by the existing laws. 

With respect to the acknowledgm«[it of the government of Buenos Ayres, it has 
been suggested to Mr. de Forest, that, when adopted, it will be merely the recognition 
of a fact, without pronouncing or implying an opinion with regard to the extent of the 
tcnritory or provinces under their authority, and particularly without being undcrst(X)d 
to decide upon their claim to control over the Bands Oriental, Santa Fe, Paraguay, or 
any other provinces disclaiming their supremacy or dominion. It was also observed, 
that in acknowledging that government as independent, it would be necessary for the 
United States to understand, whether Buenos Ayres claims itself an entire or only an 
imperfect independence. From certain transactions between persons authorized by the 
supremo director and an agent of the United States (though unauthorized by their 
govemracnt), after the declaration of independence by the congress at Tucuman, and 
within the last year, it appears, -that the supreme director declined contracting the 
engagement, that the United States should hereafter enjoy at Buenos Ayres the advan- 
tages and privileges of the mdSt favored nation, although with the oiler of a reciprocal 
*Bai stipw^'^tio'^ o'* t^o part of the United *Statcs. The reason assigned by the 

•' supreme director was, that Spain, having claims to the sovereignty of Buenos 
AjTCS, special privileges and advantages might ultimately be granted to the Spanish 
nation, as a consideration for the renunciation of those claims. It is desirable, that it 
should be.submitted to the coiTsideration of the government of Buenos Ayres, whether, 
while such a power is reserved, their indeixjnilence is complete ; and how far other 
powers can rely, that the authority of Spain might not be cventwilly restored. It has 
been stated by Mr. do Forest, that the conjjress at Tucuman had passed a resolution to 
offer special advanta;;cs to the nation which should first acknowle«lgc their indepen- 
dence, upon which the question was prqposo-d, whether such a resolution, if carried into 
effect, would not be rather a transfer of dependence fpom one nation to another, than 
the establishment of independence ? rather to purchase support than to obtain recog- 
nition f The United States have no intention of exacting favors of Buenos Ayres for 
the acknowledgment of its independence ; but in acknowledging it, they will expect 
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ettiier to enjoy, in their intercourse with it, the same priTileges and advantagcA as other 
foreign nationa, or to know precisely the extent and character of the benefits which are 
to be allowed to others, and denied to them. It should, indeed, be known to the 
supremo director, that, while such an indefinite power is reserved of granting to any 
nation, advantages to be withheld from the United States, an acknowledgment of inde- 
pendence must be considered premature. 

In adverting to these principles, it was observed to ^Ir. de Forest, that their impor- 
tance could not but be peculiarly felt by the United States, as having been invariai)Iy 
and conspicuously exemplified in their own practice, both in relation to the country 
' whose colony they had been, and to that which was tlie first to acknowledge their 
independence. In the words of their declaration, issued on the 4th of July 177C, they 
resolved thenceforth **to hold the British nation, as they hold the rest of niunlvind, 
enemies in war, in peace friends^;'* and in the treaty of amity and commerce, concluded 
on the 6th of February 1778, between the United States and France, Ix'ing the first 
acknowledgment by a foreign power of the independence of *the United States, ^ . 
and the first treaty to which they were a party, the preamble declares, that the *- 
king of France and the United States, ^* willing to fix, in an equitable and permanent 
manner, the r^des Which ought to be followed relative tol the correspondence and com- 
merce which the two parties desire to establish between their respective countries, states 
and subjects, have judged that the said end could not bo better obtained, than by 
taking for the basis of their agreement the most perfect equality and reciprocity, arid 
by carefully avoiding all those burdensome preferences,. which are usually sources of 
debate, embaiiasment and discontent; by leaving also each party at liberty to make, 
respecting commerce and navigation, those interior regulations which it shuU find most 
convenient to itself; and by founding the advantage of commerce solely upon recip- 
rocal utility,, and the just rules of free intercourse; reserving withal to each party tlie 
liberty of admitting, at its pleasure, other nations to a participation of the same advan- 
tage." 

In the second article of the same treaty, it was also stipulated, that neither the 
United States nor France should thenceforth grant any particular favor to other nations, 
in respect of commerce and navigation, which should not immediately become common 
to the other nations, freely, if the concession was free, or for the same compensation, 
if conditional. 

In answer to Mr. de Forest's note of the 12th instant, Mr. Adams has the honor of 
assuring him, that the president has received with much satisfaction the information 
contained in it; and will derive great pleasure from every event which shall contribute 
to the stability and honor of the government of Buenos Ayres. Mr. Adams requests 
Mr. de Forest to accept the assurance of his distinguished consideration. 

Washington, Dec. 31, 1818. 

No. 8. Mr. Adams to Mr. de Forest. 

Mr. Adams presents his compliments to Mr« de Forest, and in reference to the case 
of the schooner brought into Scituate, mentioned in Mr. de Forest's communication of 
the 9th inst., as well as to several others which have occurred of a similar character, 
requests him to have the goodness to impress upon the *government of Buenos 
Ayres, the necessity of taking measures to repress the excesses and irrcgulari- ' 
tics committed by many armed vessels, sailing under their flag, and bearing their com- 
missiens. The government of the United States have reason to believe that many of 
these vessels have been fitted out, armed, equipped and manned in the ports of the 
United States, and in direct violation of their laws. 

Of the persons composing the prize-crew of the vessel at Scituate, and now in con- 
finement upon charges of murder and piracy, it is understood, that three are British 
subjects, and one a citizen of the United States. It is known, that commissions for 
private armed vessels, to be fitted out, armed and manned in this country, have been 
sent from Buenos Ayres to the United States, with the names of the vessels, com- 
manders and officers, in blank, to be filled up here, and have been offered to the avidity 
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of BpecaUtors, stimulated mors ^y the thkft for plunder, than by any regud fof the 
Soath American cause. 

Of such vessels, it is obYious, that neither the captains, officers nor crews can have 
any permAient connection ^th Buenos Ayres, and from the characters of those who 
alone could be induced to engage in such enterprises, there is too much reasoh to 
expect acts of atrocity, such as those alleged against the persons implicated in the case 
of the Teasel at Scituate. 

The president wishes to belieye that this practice has been without the priTity of 
the government of Buenos Ayres, and he wishes their attention may be drawn to the 
sentiment, that it is incompatible both with the rights and obligations of the United 
States — ^with their rights, as an offensive exercise of sovereign autiiority by foreigners, 
within their jurisdiction, and without their consent — ^with their obligations, as involv- 
ing, a violation of the neutrality which they have invariably avowed, and Thich it is 
their determination to maintain. The president expects, from the friendly .disposition 
manifested by the supreme director towards the United States, that no instance of this 
cause of complaint will hereafter be given. . 

Mr. Adams requests Mr. de Forest to accept the renewed assurance of his distin- 
guished consideration. 

Washington, Jan. 1, 1819. 

♦56] ♦No. 9. 

Sir : — It is* not my intention to give any unnecessary trouble to the department 
of state; but having had the honor of receiving two notes from Mr. Secretary Adams, 
on. the 4th instant, dated December 81st, and January 1st, some explanation appears to 
be necessary. 

In the first place, I do not suppose ** that any privileges which may be attached to 
the consular character, can avail in the judicial tribunals of this country, to influence, 
in any manner, the administration of justice.^* But I suppose, that a consul, duly 
accredited, is ex officio^ the legal representative of his fellow-dtiaens, not otherwise 
represented by an express power : and that the tribunals of justice do, and wUl, admit 
the legality of such representation. Mr. Adams has misunderstood me, in another 
observation, which was in substance, that there was a general opinion prevailing at 
Buenos Ayres, that the power first recognising our independence, would expect some 
extraordinary privilege or advantage therefor; and that, in my opinion, the government 
of Buenos Ayres would readily grant it, i£ demanded. I know nothing, however, of 
any resolution having been passed on this subject by the congress at Tucuman. 

It appears, from the relation of a &ct in Mr. Adamses note of the 31st ultuno, that 
the government of Buenos Ayres had intimated a desire (in' the course of a negotiatioQ 
with an agent of the United States) to reserve the right of granting more extraordinary 
privileges to Spain, on the settlement of a gflberal peace, which must appear to every 
one contrary to their inclination, as well as interest; and it can be aofeounted for only 
by supposing that the proposition of fhe United States agent was merely of a tempo- 
rary nature, and did not extoid to an acknowledgment, by the United States, of the 
independence of South America ; which act, I am confident^ would have rendered any 
such reservation altogether unnecessary, in the opinion of the government of Buenoa 
Ayres, who must have seen that they were treating with an unauthorized person, and 
must have thought it good policy, at this time, to suggest such an idea. Indeed, were 
^.,». the government of Buenos Ayres to pursue that«course, *they might plead tiie 

* example pf a neighboring power, acknowledged to be independent by the United 
States; and its chief, both illustrious and l^itinmte. it is well known; that the gov- 
ernment of Brazil taxes the commerce of the United States about thirty per cent higher 
than that of Great Britain. It may be, that Great Britain is entitied to this preference, 
on account of important services rendered by her to the king of Portugal ; and permit 
me to ask you, sir, what services could be rendered to any nation already in cxistdnce, 
*so great as would be the acknowledgment by Great Britain, or by the United States, of 
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the independenoe of South America ? Such recognition, merely, by cither of these 
powers, would probably have the immediate effect of putting an end to the cruel and 
destructive war, now raging between Spain and South America, and crown with never- 
fading laurels the nation thus first, using its inflnenoe In favor of an oppressed, but 
high-minded people. 

The account given by Mr. Adams, in his note of the 1st instant, respecting the 
irregular conduct of vessels sailing under the Buenos Ayrcs flag, has caused me much 
mortification, and has already beon transmitted to my government, by the Plattsburgh ; 
as also a copy of Mr. Adamses frank and friendly communication of the 3 1st ultimo. 
The supreme director will certainly be desirous to. adopt the most prompt and officA- 
cious measures wiUiin his power, to remedy the e/tls complained of. Hut pray, sir, 
what can he do more than has already been done? The government of Riicnos A}'^re<« 
have established the most just rules and regulations for the go^'crnmcnt of their vessels 
of war, as well as of commerce; and have sent me to this eoimtry, invested with the 
title and powers of their consul-general ; as well as to guard u«rftin4t any breach of 
those rules and regulations, by their citizens and vessels frequenting tliese scan, and the 
ports of these United States, as to protect them in their rights : but, sir, without a 
recognition of my powers, on the part of the government, I can have no right whatever 
to question any individual on the subject of his conduct ; nor can any responsibility 
attach to me, nor to my government, Muring such a state of things, for irregu- 
larities committed. > ^^ 

A considerable number of our seamen are foreigners by birth, who have voluntnrily 
entered our service ; therefore, it is not a matter of surprise, that, of the mutineers of 
the |>rize crew of the vessel at Scituate, three should have been borti Englishmen, and 
one a North American. It is, however, an absolute fact, to which I am personally 
knowing, that the captors of that prize (the Buenos Ayres and Tucumun privateers), 
w<>re legally fitted out at Buenos Ayres, early in the last year, from which port they 
sailed on a cruise off Cadiz ; and it will afford the government of South America much 
satisfaction, to learn that the United States will prosecute those mutineers, and punish 
such as are found guilty of crimes, according to the laws. 

Before I close this note, I beg leave to make a few observations, in answer to one 
of the reasons for not accrediting me, given by Mr. Adams, by direction of the presideni 
of the United States, in a conversation which I have had the honor of holding with 
him, viz : " That the act of accrediting me as consuKgcncral, would be tuntaraount to 
the formal acknowledgment of the independence of the government which sent me.'* 
I do not profess to be skilled in the law of nations, nor of diplomagy, nor would I 
doubt the correctness of any opinion expressed by the president, for whose person and 
character I have entertained the most profound respect ; yet, I must say, that 1 cannot 
understand the difference between the sending of a consular agent, duly authorized, to. 
Buenos Ayres, where one was accredited from this country, four or five years ago, and 
has continued ever since in the exercise of the duties of his officCj and the reception of 
a similar agent herei I also beg leave to mention, that I was in {his country, soon 
after the arrival of the present minister of Spain, the Chevalier de Onis ; and recollect 
to have heard it observed, that being a political agent, he was not accredited, because 
the sovereignty of Spain was In dispute ; but that the consuls, who acknowledged the 
same government (one of the claimants to the sovereignty, and the one actually ir pos- 
session of it), were allowed to exercise their functions. '''If this was the case at r.j^^Q 
that time, the government of the United States must have then had a diirercnt ^ 
opinion on this subject, from what it now has. Mr. Adams will please to l>car inmind, 
that I have only solicited to be accredited as a consular agent, having never agitated 
the question o^an acknowlegment of our independence **s a nation, which most cer- 
tainly is anxiously desired by the government and people <it South America, biit which 
being a political question, I have never asked. 

Mr. Adams will also be pleased to accept the renewed assurances of my most dis- 
tinguished considenition and respect (Signed) David C. de Forest. 
Georgetown, January 8, 1819. 
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No. 10. 

The Sapremo Director of the United Provinces of La Plata, to his Excel- 
lency, the' President of the United States of North America. 

Most Excellent Sir : — The supremo government of these provinces have long cx<Tted 
their zealous ctforts to establish the closest and most ninicnblc relations with the United 
States of America,- to which tho most obvious interests seem mutually to invite thcnu 
This desirable object lias hitherto l>cen frustratc<l, by the events of tho times ; but the 
moment appears at length to liare arrived, which presents to the people of these prov- 
inces, tho flattering pms)>cct of seeing their anient wishes accomplished. In considera- 
tion of these circumstances, and in confonnity with the 2'M of the articles agnHKl upon 
with citixen William G. 1). Worthington, the agent of your government in these prov- 
inceH, L have nominated citixen David 0. dc Forest, their consul-general to tho United 
States, with tho powers specitied in his commission an<l instructions, rcsi>cctively. I 
therefore request your excellency, to grant him the attention and consideration, w^hioh 
in the like case will be afforded to the public agents of your excellency resident In theso 
regions. 

I avail myself of this renewed occasion of reiterating to your excellency, assurances 
of tho sentiments of respect and consideration, with which I have the honor to be, your 
ezcoUoncy^s most obedient and most humble servant, 

(Signed) Jn. Mn. dk Puktrredoit. 
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tbe lime ehaooory powera, and the aatne 
rales of* dedflion In equity oiBes in all the 
states. United Staiet v. Rowland. .•108, 116 

19. The circuit court lias jnrisdictioD, on a bill 
in equity filed by the tTqlted States against 
the debtor of tlwir debtor, they cluming a 
priority under the act of 1799, g 60, not- 
withstanding the local law of the state 
where the suit is brou^t allows a creditor to 
proceed against the debtor of his debtor by 
a peculiar plxxsess at law Id. 

SO. Upon a bill hi equity, filed by the United 
States, proceeding as ordinary creditors 
against the d^tor of* their debtor, for an 
account, &c., the original debtor to the United 
States ought to be made a party, and the ac- 
count taken between him and his debtor. . Id. 

21. The equitable lien of the vendor of land 
for nnpidd purehase«mon^, is waired by any 
act of the parties, showing that the lien is 
not intended to be retained; as, by taking 
separate jecurities for the purchase-money.^ 
Brwtn V. OHman »266, 296 

22. An express contract that the lien shall be 
waived to a certain extent, is a waiver of th4 
lien to any greater extent ,Id. 

'28. Where the deed itself remains an escrow, 
>mtU the firet payment is made, and is then 
delivered as the deed of the party, and the 
vendor consents to rely upon tiie n^ottable 
notes of the purdiaser, indorsed by third 
persons, for the reddue of the purchase- 
money, this is such a sqiaracte security as 
extinguishes the lien. Id. 

24. Note (m the subject of lieu on land for un- 
paid purchase-money Id. *292 

20. BUI for rescindiDg a contract for the sale of 
lands, on the ground of defect of titles dis- 
missed, with coets. Orr v. Hodgson. . .*468 

26. Under the registry act of Ohio, which pro- 
vides that certain deeds ** shall be recorded 
in the county in which, the lands, tenements 
and hereditaments, so conveyed or affected, 
shall be dtuate, within oi^e year after the day 
on which such deed or conveyance was exe- 
cuted ; and unless recorded in the manner 
and within the time albresaid, shall be deemed 
fraudulent against any subsequent bond fide 
purchaser, without knowledge of the existence 
of such former deed of conveyance," lands 
lying in Jefferson county were conveyed by 
deed ; and a new county, called Tuscarora 
coun^, was erected, partly from Jelferson, 
after the execution and before the reeording 
of the deed, in which new county the lands 
were included, and the deed was recorded in 
Jefferson : Hdd^ that the registry was not 
sufficient, dther to preserve its legal priority, 
or to give it the equity arising from uon- 
atmctive notice. Aatw v. WdU. .*467, 486 



27. Notice of a prior Inonmbranoe to an agent, 
is notice to the principal. Id. 

28. Under the statute of fraudulent convey- 
ances of Ohio, which provides, that ** every 
gift, grant or conveyance of lands, tenements, 
hereditamenfii, ftc, made or obtained with 
intent to defraud creditors of , their just and 
lawful debts and damages, or to d^raud or 
deceive the person or persons who shall pur- 
chase sndi lands. Ac., shall be deemed ut- 
teriy void, and of no effect," hdd^ that a 
bond fide purchaser, without notice, could not 
be affected by the intent of the grantor to 
defraud creditors. ... Id. 

29. A court of equity will not decree the spe- 
dfie performance of an agreement concerning 
lands, in favor of aliens who are incapable 
of holding the estate to their own use. (hr 
T. Hodgmpn. ..; *466 



GHABITIBSL 
See GHAKOiaT, 1-16, 17, 18. 

OOLLEGTOa 
See AmmALTT, 2. 

CONSTITUTIONAL LAW. 

1. ffinccthe adoption of the constitution of the 
United Stales, a state has autliority to pass a 
bankrupt law, provided such law d6e8 not im- 
pair the obligatifm of contracts, within the 
meaning of the constitution, art 1, § 10,; and 
provided there be no act of congress in force, 
to establish a uniform system of bankruptcy, 
ccmflicting with such law. Slwiyee v. Crots- 
nhukield.....^ "^l^ 192 

2. The act of New Tork, passed on the 8d of 
April 1811 (which not only liberates the per- 
son of the debtor, but discharges oim from 
all liability for any debt bontracted previous 
to his discharge, on his surrendering his 
property in the manner it prescribes), so far 
as it attempts to discharge the contract, is a 
law impairing the obligation ot contracts, 
within the meaning of the ccmstitutioii of the 
United States, and is not a good plea in 
bar of an action brought upon such con- 
tract Id. 

8. Whenever the terms in which « power is 
granted by the ,c<Hiisttttttion to congress, or 
whenever tiie nsbiire of the power itsrif re- 
quires that it should be exerdsed exclusively 
by congress, the subject is as completely 
taken away fnMn the state legislaturss, as if 
tiiey had been expressly fbrbiddtti to act 
on it /dLn98 
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4. Statutes of limiUitioa and uanrj ]aw8, uiilcM 
rvtruiicUvc in their effect, do nut iiii|mir tlio 
obli;;alioii of contnicUi, mid are cuii^litii- 
tional Id. *206 

0. A titatc baiiltrtipt or iiii*olveiit law (u'liieli 
not only libenitcti the {icriMm of the debtor, 
but dinehai^CM him from all liability for the 
debt), BO far aH it attempts to discharge the 
oonlnict, M repu<;uant to the eoucititutiou of 
the United KtateM ; and it makes uo differenee 
in the a|tplieation of thiri i>rinei|)le, whetlier 
the law waK {MHtiCil kifore or after the tiebt 
was eoutracted. MrMi/laii v. McXtill. .**JuU 

6. The Oct of tutrienibly of Maryland, of 17!^S, 
c. ;;o, iucorixn-atin*; the Jiank of ('olunibia, 
and giving to the cor|H>ratiou u nummary 
pHK-eritf by execution, in the nature of an 
ftllai-huient, l^;ain^it its debtor;*, who have, 
by an exproHH consent in writin*;, made the 
bondtf, billM or note.<« by them dnnvn or in- 
dortfed, negotiable at the bank, is not re- 
pugnant to the constitution of the L'uited 
BtatoH or of Maryland. Batii uf CUtnuhia 

7. But the last |»rovisiou ni the act of incor- 
poration, which given this sunuuary process 
to the bank, is no part of its corporate frun- 
chises, and may l)C re|H!ale<l or altered at 
pleasure, by the legislative will Id. 

8. Congress has fM)wer to incornoratc n bank. 
Mt'Cidlwh V. iitaic of Man/lntul *yiO 

9. The government of the Union is a govern- 
ment (»f the pc<»ple ; it emanates from them ; 
its ])owerH are granted by them ; and are to 
be exercised directly on them, and for their 
bcuelit ///. 

10. The government of the Union, though 
Umite<l in ita powers, is supremo within its 
sphere of action ; and its laws, when made 
in pursuance of the constitution, form the 
supreme law of the huid Jd. 

11. I'liere is nothing in the constitution of the 
United States, similar to the articles of 
confederation, which excludes incidental or 
implie<] powers Id. 

12. *It the end be legitimate, and within the 
BcofMi of the etmslitution, all the means which 
aiX' appropriate, which are pliualy adapted 
to that end, imd which are not prohibited, 
may constittttioually ))0 emidoyed to carry it 
into effect Id. 

13. Tho fM»wer of cstiddishing a cor|)oratiim is 
not a distinct sovereign fmwer or end of 
government, but only the means of carrying 
into effect other powci*s which are letoverelgn. 
Whenever it becomes an appropriate means 
of exercising any of the powers given by 
the constitution to the government of tho 
Union, it may be exercised by that govern- 
meat Jd, 
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14. If a certain means to carrj into effect an 
of tiKS |K>wer8 cxpres.<«ly given by the con- 
stitution to the go\'enuncnt of tlie Union, he 
an appropriate measure not prohibited by 
the constitution, the degree of its necessity 
is a ([ucstiou of legisUitive discretion, not of 
judical cognisance Id, 

lo. The act of the 19lh April 181 (>, ''to incor- 
porate the subscribers to the lUink of the 
United States," is a law made in pursuaiM« 
of the constitution. Id. 

10. The Bank of the United States hius «^^>n- 
stitutionally, a right to establish its bninchea 
or oliices of discount and dciMisit within any 
state . . , Id. 

17. Tliq state, w'ithin which a branch of the 
bank 'of the United States mav be estal>- 
lished, cannot, witlumt violating the consti- 
tution, tax that branch Id. 

18. The state governnK'Uts have no right to tax 
any of the constitutional means employed by 
the govenim<>ut of the Union to execute ib« 
constitutional powers Id. 

10. The states have no i>owcr, by taxation or 
otherwise, to retaril, imitedc, burden or in 
any manner control, the o{ieration of the c<m- 
stitutional laws enacted by congress to carry 
into ell'cct the powers vested in the national 
government /•/. 

20. This principle does not extend t^> a tiix {Mud 
by the real profiorty of the liank of the 
United States, in conmion with the other tx>al 
property in a particular state, nor to a tix 
iinp<isod on the proprietary interest which the 
citi/.ens of that statu may hold in this insti- 
tution, in common m ith the other pro|)erty of 
the same description throughout the state. . Id. 

21. The charter granted by the liritish crown 
to the trustees of Dartmouth College, in 
New Hampshire, in Ihn year 1701), is a ctm- 
trace, within the meaning of that clause ftf 
the constitution of the Unitcnl States (art. 
^> § ^^^)t ^'hich declares, that no state shall 
make any law impairing the obligation of 
contracts. The charter was not dissolved 
by the revolution. I)artiuviUh Collat/e v. 
Wttodivtinl. *518 

22. An act of tho state legislature of New 
Hampshire, altering the charter of Dartmouth 
College, in a material resiwct, without the 
conscut of the corporation, is an act impair- 
ing the obligation of the charter, and is un- 
constitutional and void .^ Id. 

2o. Under its charter, Dartmouth College was 
a private, not a public corporation. That a 
corporation is established for the purpose of 
general cluirity, or for eduiaition generally, 
does not, per «e, make it a public eorporatioa 
liable to the control of the legislature.. • .Id 

See Chamcbht, 18 : Practics, 3, 4. 
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OONTRACT. 

1. A. offered to purchase of B. two or three 
hundred barrcln of flour, to be delivered at 
Get/rgutowii (Ditttrict of ColuinbinX ^y ^^>o 
firbt water, and to pay ft)r the ttunic $9.50 
per barrel ; aud to the letter coutoiniug tliis 
offer, required an answer, by tlie retuj'u of 
the wagon by which the letter was sciit : this 
wagon M'OA, at that time, in the service of 
B., aud employed by him in conveying flour 
from hid mill to llarper^s Ferry, near to 
which place A. then was: his offer wtts ac- 
cepted by B., in a letter sent by the fii-st 1*0- 
gular mail to Geoi-gotown, and received by A. 
at that place ; but no answer was ever sent 
to Uarper*s Ferry : Ileld^ that the acceptance, 
communicated at a dilTerent place from that 
indicated by A., imposed no obligation bind- 
ing upon him. EI'kumi t. JleHsltaw. . . .*225 

2. An offer of a bargiun, by one person to an- 
other, imposes no obligation upon the former, 
unless it be accepted by the latter, according 
to the terms on which the offer was made ; 
any quaUfication of, or dc|)arturc from, those 
terms, invalidates the offer, unless the same 
be agreed to by the party who made it. ,M 

See Frauds, 4. 



COVENANT. 

1. Whereihe defendant in ejectment, for lands in 
North Carolina, has been in possession, under 
title in hkoself, and those under wh<Nn he 
olaims, for a period of seven years, or upwards, 
•uch possession is, by the statute of limitations 
of North Carolina, a conclusive legal bar 
against the action by an adverse claimant, 
unless such claimant bring liimself, by positive 
proof, within some of tlie disabilities pro* 
Tided for by that statute : in the absence of 
■uch proof, the title shown by the party in pos- 
session is so complete, as to prove, in an action 
upon a covenant against incumbrances, that 
a recovery obtained by the adverse claimant 
was not by a paramount legal title. Somer- 
viUev. Hamiilw *280, 283 

8. Quart f Whether, In an action upon a 
covenant against incumbrances, the phdntilt 
is bound to sliow that the adverse claimant 
recovered, in the suit by which the plaintiff 
is evicted, by title paramount, or whetlier the' 
recovery itsdf is priind faeU evidence of 
that fact? Id, 



DEED. 

See Cbavout, 26-28 : BviDJEiraii 1 : 
. FbauMi 8. 



DOHICIL. 

1. Tlie property of a house of trade, established 
in the enemy's country, is condoninablc us 
prize, whatever may be the personal dondcil 
of the partners. Tht Friendtehafl, . .*106 



DUTIE& 

1. By the conquest and military occupation of a 
portion of thp territory of tlie United States, by 
a public enemy, that |K>rtion is to be deemed a 
foreign country, so far as respects our revenue 
laws. United State* v. Rka *247, 2fi4 

2. Goods imported into it, are not imported 
into* the United States, and aro subject to 
such duties only as the conqueror may iiu- 
jxwe. Jd, 

3. The subsequent evacuation of the conquered 
tereitory by the enemy, and resumption of 
auth<mty by the United States, cannot change 
tlie character of past trunsoctlous ; tlic j*t* 
poaliiiminii does not apply to the case ; and 
goods previously im]H>itcd do not become 
liable to pay dutie« to the United States, by 
(be resumptimi of their sovereignty over 
the oonquerad territory Ud, 

See FkuoBRT. 



EJECTMENT. 

1. A patent issued on the 18th November 1784, 
for 1000 acres of land| in Kentucky, to J. 
C. who had previously, in July 1784, co- 
venanted to convey the same to M. 6., the 
ancestor of the lessor of the plaintiff, and 
on the 28d June 178G, H. 6. made an agree- 
ment with R. B., the defendant in ejectment, 
to convey to him 750 acres, part of the tract 
of 1000 acres, under which agreement, R. B. 
entered into possession of the whole tract; 
and on the 11th April 1787, J. C, by direc- 
tion of M. Q., conveyed to R. B., the 750 
acres, hn fulfilment of said agreement, 
which wera severed by metes and bounds 
from the tract of 1000 acres. J. C. and his 
wife, on the 26th April 1701, made a con- 
veyance in trust of all his property, real and 
personal, to R. J. and £. C: on the 12th 
February 1818, R. J., as surviving trustee, 
conveyed to the heirs of H. Q^ under a de- 
cree in equity,^ that part of the 1000 acres 
not previously conveyed to R. R, and in tiie 
part so conveyed under the decree, was in- 
cluded the laiid cUimed in ejectment. R. B., 
the defendant, claimed the land in contro- 
versy, under a patent for 400 acres, issued on 
the 16th September 1796, founded on a sur- 
v^ made for B. N., May 12th, 178^; and 
under & deed of the 18th of December 1796, 
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from one Oobarn, who bad, in the wintar 
and afwiog of 1791, entered into and fanoed 
a field, within the bonnda of the original 

'patent for lOOO aorea to J. C, cUindng to 
hold- the aame under B. N.*a anrvey of 400 
aorea: Bddf that npon the.iasning of the 
patent to J. C, in November 1784, the poa* 
aeanon then being vacant, lie became, by 
operation of law, vested with a conatroctive 
a/Otnal aeisin of the whole tract included in 
hi^ patent; that hie whole title paaaed by 
hia prior conveyance to JL Q. (the anoeator 
of the plaintilTs leaaor) • and that when it 
became complete at law,Jl>y the iaaoing of 
the patent, the actual cooatructive aeiain of 
J^. paaaed to M. Q., by virtue of that con- 
veyance. Alao hdd, that whan, aubaequently, 
in virtue of the agreement made in. June 
1786, between M. O. and R. JB^ (the defend- 
ant), tiie latter entered into poaaeaaton of the 
whole tract, under thia equitable title, hia 

' poaaeaakm being conaiatent^th the title of 
M. O., and in common with him, wan tiie 
poaaeaaien of M. Q. himaelf, and inured to 
thiB benefit of both, according. to the nature 
of thdr respective titlea. Aad that, when, 
aubaequently, in April 1787, by the Erection 
of M. O., J. G. conveyed to the defendant 
760 acrea, in fulfilment of the agreemmt be- 
tween M. 6. and the defendant, andtlie aame 
were aevered by metea and bounds, in the 
deed, from the tract of 1000 acrea, the de- 
fendant became aole aaiaed, hi hii own r^t, 
of the 760 acrea ao conveyed ; but aa* he 
atin remained in the actual poaaeaa i on «f the 
realdue of the tract, within the boanda of 
the patent, wliich posaa^aion waaeri|(taialfyad- 
qoired under* M. O., the oharaoter of hia 
. tenure* was not changiM by hii own aet, and 
therefore he waa guati tenant to M. 6^ and, 
aa aueh, errtinued the actual aaiain ci the 
latter, oiver hia reaidue at laaat, up to the 
deed from Oobum to tbedetaidant bt ItM. 
Alao Md, that if Gobnm, hi 17ftl, when he 
entered and tMbed a field, 4a, hnd been the 

' owner of B.N.*a survey, hia aotnalooenpalion 
of apirt would not have given him a eonatrao- 
^tlve actual aeiain of the reaidne of the tnwt fai- 
dttded in that anrvey, that reaidue being at the 
time of hia entry and occupation In tlie advene 
leiafai of another peraon.(]L Q,\ having an 
older and bettor title; but there being no 
ovidanoe that Oobum waa tho legal owner of 
ft. N.'a aurvev, hia entry muat be oenaidaHid 
•aa an entry without title, and eonaequently. 
Ilia disaeialn waa Undted to the bomda of hia 
aetnal oeeupaney. Bmr v. O rml B *SI8 

2. Ibede^ from J. a omI wile, to D. J. and 
K C, in 1791, waa not withfai t^ atatnto of 
fl ha mi pa rty and maJntananee of Xantueky; 
fiorMtoalltbelandnoiintha aetwd 
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panoj of OoiiQitt, the deed 

the grantors and thoae holding under them 

having at all timea had the legal aeiain.. . .Id, 

8. The deed of 1818, from B. J., surviving 
trustee, under the decree In equity, was valid, 
without being approved by the court, and re- 
corded in the court, according to the statute 
of Kentocky of the 16ih February 1808. .Id. 

4. Where the defendant in ejectment, for landa 
in North Carolina, haa been in possession un- 
der title in himself, and thoae under whom 
he daima, for a' period of aeven years, or ttp> 
wards, such possession is, by the statute of 
limitationa of North Carolina, a conclusive 
legal bar against the action by an adverse 
claimant, ni^ss such claimant brings himself, 
by positive proof, within some of the diaabili- 
tiea provided for by that atatute. Sotjur* 
viOe V. ffamiUaH 'SSO, 888 

6. An agreement, by parol, between two pro- 
prietors of adjdning lands, to employ a sur- 
veyor to run the dividuig line between them, 
and that it should be thus aacertained and 
aettled, which waa executed, and the line ao- 
corcUn^y run and marked on a plat by the 
surveyor, in their preaoioe, ar the boundary, 
h4d to be oonduaive, hi an action of eject- 
ment, aftw a correaponding possa^akm of 
20 yeara by the parUes, and those daim- 
ing under them reapectively. ifejfxf t. 
OroMt ,; .*618 

See BvuHoroi; 1-4. 
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■YIDBNOI. 

1. Tim party wlio aala np a title 
the 4widance naeeaaary to anpport Ik I^.tbe 
validity of a deed .depend on an aet an jMia, 
. the party dainung under it ia amineh bound 
to prove the performanoe of die aot^aa he 
would be bound to' jprovn any matter of le- 
eord on which the validity of the deed knight 
depend. WUUami t. Pdftfsn .•77 

9u In the oaae of landa aold for the nan pay- 
ment of taxea, the ]narahal*a deed ia no* 
oven /iTMMt /mm evldeiioe that the pra-vaqui- 
4iitea required by law have been oompUed 

^ with. Id. 

8. A deed; more than thirty yeaia old, proaed 
to have been in the poaaeaaion of the leaa6ra 
of the plaintiff in ejectment, and actually 
aaaerted by them aa the ground of thdr thle^ 
in a chancery auit, ia admiaaible in evidence, 
without regular proof of -its elocution, JSsrr 

▼. Gnit nn 

4. bk ganani, 
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evidebm onljr in mits between parUea and 
privi^a ; bat the doctrine is wholly inappli- 
oable to a case, where a decree in eqoity was 
introduced on the trial of an ejectment, not 
as per m binding upon any rights of the 
other party, but as an introductory fact to a 
link in the chain of the pkdntilTB title^ and 

' oons.lluting a part of the mumments of his 
estate I^ 

ft. The seal to the commisrion of a new govem- 
roent, not acknowledged by the govenunent 
of the United States, cannot be permitted to 
prove itself; but the fact, that the vessel 
cruising under such commission is employed 
by such new government, may be established 
by other evidence, without proving the seal. 
The EOrdla., ,..•808 

A. Where the privateer, cruising under such a 
commission, was lost, subsequent to the 
capture in question, the previous existence 
of the commission on board was allowed to 
be proved by parol evidence Id, 

See Ck>7iirAMT, 1, 2 : EjicnawT, 4. 

FRAUDS. 

1. %. B. C, having an interest in a cargo at 
sea, agreed with J. W. for the sale of it, and 
J. W. signed the following agiticment in 
wilting : ** J. W. agrees to purchase the share 
of E. II. C. in the cargo of the ship Aristides, 
W. F. Z., supercargo, say at $2522.88, at 
fifteen per cent, advance on said amount, 
payable at five months from this date, and 
to give a note or notes for the same, with an 
approved indorser." In compliance with this 
agreement, J. W. gave his notes for the sum 
mentioned, and in an action upon the notes, 
the want of a legai! conBiderati<m, under the 
statute of frauds, b^ing set up as a defence, 
on the ground of the defect of mutuality in 
the written contract ; the court below left it 
to the jury to infer from the evidence, an ac- 
tual performance of the >agreement; the jury 
found a verdict for the plaintiff, and the 
court beloF rendered judgment thereon. The 
judgment affirmed by this court Weighl- 

man v. CaUueU •85 

2. Note on the 17th section of the statute of 

frauds, as to the sale of goods I<L •S* 

8. A deed made upon a valuable and adequate 
consideration, which is actually made and the 
change of property bond Jldt, or such as is 
purported to be, cannot be conridered as a 
conveyance to d^raud creditors. Wheaion 

V. Sexton ♦SCW, 607 

4. An agreement by parol, between two pro* 
prietors of adjoining lands, to employ a sur- 
▼eyor to run t,he dividing line bettreen them, 
and that it should be thus ascertained and 
MtUed, which was executed, and the line ao- 



cordingly run and marked on a plat, by the 
surveyor, in their presence, as the boundary, 
is conclusive, in an action of ejectment, 
after a correspondent possession of 20 years 
by the parties and those claiming under 
them. Such an agreement is not within the 
statute of frauds, as being a contract for the 
sale of landSyOr any interest in or concerning 
them. Bojfd v. Graves .*618 

See COiNCKBT, 2&-28. 

INSOLVENT LAW. 
See OovniTunoNAL Law, 1, S, 5. 

JURISDICTION. 
See OBiirciBT, 5-7, 18, 19 : Frizb, 2, 8, 7, 9. 

LEX LOOL 

1. A discharge under a foreign bankrupt Uw 
is no bac to an action in the courts of this 
country, on a contract made here. McMiUan 
y.MeNeiU ♦209,218 

LIBEL. 
See Pbactici. 

UCENSE. 

1. A vessel and caigo, which is liable to seixure 
as enemy's property, or for sailing under the 
pass or license of the enemy,, may be sei^ 
after her arrival in a port of the United 
States, and condemned as prize of war. The 
ddUtum is not purged, by the termination of 
the voyage. The Caledonian ♦100 

2. The circumstance of u vessel having been 
sent into an enemy*s port for adjndicatioo, 
and afterwards permitted to resume her voy- 
age^ hdd to raise a violent presumption, that 
she had a license, which the claimant not 
having impelled by explanatory evidence, con- 
demnation was pronounced. Thie Lan^dMi 
Cheves •108 

LimTATION OP AcnoNa 
See ConnnTOTiovAL Law, 4 : SjionfBfT,4. 

LOCAL LAW. 

1. The atatate of charitable uses of the48 Elix., 
0. 4, is not in force in Viiginia. Btqiiiii 
Ameiaaou v.. Haret Mz'n •! 

2. If there is nothing in a patent to control the 
< call for course and distance, the land must 

be bounded by the courses and distances of 
of the patent, according to the magnetic 
meridian; but it is a general principle, that 
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tho course and distance must yield to natural 
objects called for in the patent Mclver't 
Lenee v. Walker, , • •444, 44T 

8. All lands are supposed to be actually sur- 
veyed, and the intention of the grant is to 
convey tho land, according to the actual 
surrey; consequently, distances must be 
lengthened or shortened, and courses varied, 
so as to conform to the natural objects called 
for Id. 

4. If a patent refer to a plat annexed, and if 
in that plat, a water-course be laid down as 
running through the land, the tract must be 
so surveyed .aa to include the water-course, 
and to conform as nearly as may be to the 
plat, although the lines, thus run, do not cor- 
respond with the coui'ses and distances men- 
tioned in the patent, and although neither 
the certificate of survey nor the patent called 
for that water-course Id. 

6. The rule which prevails in Kentucky and 
Ohio, as so land titles, is, that, at law, the 
patent is the foundation of title, and neither 
party can bring his entry before the court: 
but a junior patentee, claiming under an 
elder entry,, may, in chancery, support 
his equitable title. McAHkHr r. Broto- 
der •488,491 

6. A description which will identify the lands, 
is all that is necessary to the validity of a 
grant: but the law requires that an entry 
should be made with such certainty, that sub- 
sequent purchasers may be enabled to locate 
the adjacent residuum. Id. 

7. An entry for 100<) acres of land .in Ohio, on 
Doer creek, ** b<^inning where the upper line 
of Ralph Melon's entry cixMses the creek, 
running with Morgan's line, on ctach side of 
the oreek, 400 poles, thence up the creek, 
400 poles in a direct line, thence from each 
side of the given line^ with the upper line, at 
right angles with the side lines, for quantity," 

t is a valid entry. Id. 

8. Distinction betweoi amendiojg and withdraw- 
ing an entry. Id. 

m 

8ee Ghahcskt, 19: Gomstitutioxal Law, 6, 7 : 

GOVBMANT, 1 : £jKCTlfXNT, 1~4. 

POWER. 

1. In the case of a naked power, not ooapled 
with an interest, the law re(}uire8 that every 
pre-requisite to the exercise of that power 
should precede its exercise. WittiamM y. 
Peyton 'W, 19 

PRACnOS. 

1. A writ of ocTor will not^lie on a jadgmoit 
of DODiQit JOnhm ▼. PAi%t *7S 
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2. The refusal of the court to grant a motion 
for a new trial, affords no ground for a wnt 
of error. Barr v. Oratz ♦220 

8. Where a cause is brought to this court, by 
writ of error, oV appeal, from the highest 
court of law or equity of a state, under the 
25th section of the judiciary act of 1789, 
upon the ground, that the validity of a statute 
of the United States was draiKu in question, 
and that the decision of the state court was 
against its validity, &c. ; or that the validity 
of a statute of a state was drawn in question, 
as repugnant to the constitution of the United 
Btates, and the decit«ion was in favor of its 
validity; it must appear, from the record, 
that the act of congress, or the constitu- 
tionality of the state law wu drawn into 
question. MiUer v. NichoUs *811, 315 

4. But it is not I'equired, that the record should, 
in terms, state a misconstruction of the act of 
congress, or that it was drawn into question ; 
it is sufficient to give this court jurisdiction 
of the cau^e, the record should show that 
an act of congress was applicable to the 
case Id. 

6. Depositions, taken on further proof, in one 
prize cause, cannot be invoked into another. 
Tke Experiment •84 

6. Practice of invoking testimony in prize 
causes.. Id, 

7. A sale under a jlS. /a., duly issued, is legal, 
as respects the purchaser, provided the writ 
be levied upon the property, before tlie re- 
turn-day, although the sale bo made after the 
return-day, and the writ be never actually 
returned. Wheaton v. Serton, . . . *508, 606 

8. Depositions taken according to the proviso 
in the 30th section of the judiciary act of 
1789, under a dedimus potoUaiemy ** according 
to common usage, when 't may be neoemary 
to prevent a failure or delay of justice,** are, 
under no circumstances, to be considered as 
taken tie bene eme, whether the witnesses re- 
side beyond the process of the court or 
within it ; the provisions of the act relative 
to depositions taken df bene ette being oon^ 
fined to those taken under the enaotiog part 
of the section. Sergeant ▼. Biddle. . . .*608 

See Admiraltt, I, 4, 6 : Gbavoib¥, 90. 

PRIORITY. 

1. The United States are not entitled to priority 
over other creditors, under tho act of 1799, 
g 66, upon the ground of the debtor having' 
made an assignment for the benefit of cre- 
ditors, unless it is proved, that the debtor 
has made an assignment of all hia property. 
United Bates Y.Sawland *108, 11« 

5. WImto the d«ed of asngniiieat cooTeya only 
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the property mentioned in a schedule annexed 
to the deed, and the schedule docs not pur. 
port to contain all tlie property of the party 
who made it> the ouun probandi is thrown on 
the Unite<l State?, to aIiow that thea^igiunent 

embraced all the debtor's property tld. 

8. The decisions on the subject of the priority 
of the United States in case of insolvency, &c., 
collected .7(1 •118 

PRIZE. 

1. The government of the United States having 
recogniiicd tlur existence of a civil war be- 
tween Spain and her colonies, but remaining 
neuti:al, the courts of the Union are l}ound 
to consider as lawful those acts which war 
authorize:;, and which the new governments 
in South America mav direct against their 
enemy. The Dirlna Pantora. .... .*52, 63 

2. Unless the neutral rights of the United' 
States (as ascertained by the law of nations, 
the acts of congress, and treaties) arc violated 
by the crui.^crs mailing under commissions 
from those governments, captures by them 
are to be regarded by us as other captures, 
jure bef/iy arc regarded ; the legality of which 
cannot be determined in the courts of a neu- 
tral country Id. 

8. Note on the jurisdiction of neutral courts 
over belligerent captures made in violation of 
the neutral jurisdiction Id. *G5 

4. Different public acts by which the govern- 
ment of the United States has recognised 
the existence of a civil war between Spain 
and her colonies. AppettdiZy Note II *28 

6. Pri7X$ code of Buenos Ayres and Chili. . . Id. 

6. Wk^ro restitution of captured property is 
claimed, upon the ground, that the force of 
the cruiser making the capture has been aug- 
mented within the United States, by enlisting 
men, the burden of proving such enlistment 
is thrown upon the claimant ; and that fact 
being proved by him, it is incumbent upon 
the captore to show, by proof, that the per- 
sons so enlisted were subjects or citixens of 
the prince or state under whose flag the 
cruiser sails, transiently within the United 
States, in order to bring the case within the 
proviso of the 2d section of the act of June 
6th, 1794, and of the act of the 20th AprU 
1818. The EUreUa. *298, 806 

V. The right of adjudicating on all captures 
and questions of prize belongs exclusively to 
the courts of the captor's country : but, it is 
an exception to this general rule, that where 
the captured vessel is brought, or voluntarily 
oomea, infra pratidia of a neutral power, 
that power has a right to inquiry whether its 
own nentralitj hai^ been violated by the crai- 
wr whioh made tbe oaptnre; and if suofa 



violation has been committed, is in duty 
bound to restore to the original owner prop- 
erty captured by cruisers illegally equipped 
in Its ports Id. 

8. No part of the act of the 6th June 17U4, i^ 
repealed by the act of the 8d March 1817. 
The act of 1794 remained in force, until the 
act of the 20th April 1818, by which all the 
provisions respceting our neutral relations 
were embraced, and all former laws on the 
same subject were repealed .Id. 

9. In the al)sence of any act of congress on the 
subject, the courts of the United States 
would have authority, under the general law 
of nation:*, to decree restitution of property 
captured in violation of their neutrality, un- 
der a commission, issue<i within the United 
States, or under an armament, or augmeuta- 
tion of the armament, or crew of the captur- 
ing vessel, within the same Id. 

10. A cruiser, equipped at the port of Gartha- 
gena, in Soutli America, and commiss<ioned 
under the authority of the Province of Oar- 
thagena, one of the United Provinces of New 
Grenada, at war with Spain, sailed from the 
said port, and captured on the high seas, as 
pri7.e, a vessel and cargo belonging to the 
subjects of the king of Spain, and put a 
prize-crew on boanl, and ordered her to pro- 
ceed to the said port of Carthagcna: the 
captured vessel was afterwards fallen in with 
by a private armed vessel of the United 
States, and the cargo taken out and brought 
into the United States for adjudication, as 
the property of their enemy. The original 
Spanish owner, and the prize-master from the 
Garthagenian privateer, both claimed the 
goods. The possession was decreed to be re- 
stored to the Garthagenian prize-master. Tke 
Neuttra Senora de la Caridad '497 

11. War having been recognised to exist be- 
tween Spain and her colonies, by the govern- 
ment of the United States, it is the duty 
of the courts of the United States, where 
a capture is made by either of the bel- 
ligerent parties, without any violation of our 
neutrality, and the captured prize is brqught 
innocently within our jurisdiction, to leave 
things in the same state they find them ; or 
to restore them to the state from which they 
have been forcibly removed by the act of our 
own citizens Id. 

12. The Spanish treaty held not to apply to the 
above cade, as the court could not consider 
the Garthagenian captors as pirates, and the 
capture was not made within the jurisdic- 
tional limits of the United States, the only 
two cases in which the treaty enjoins resti- 
tution. .• Id, 
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